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McClesky, an African-American man, was tried for armed robbery and the murder of a police
officer in the course of robbery. The police officer was white. A Georgia jury convicted McClesky
of two counts of armed robbery and one count of murder and sentenced him to death. McClesky
challenged the administration of the death penalty in Georgia as racially discriminatory based on
the “Baldus study,” which showed that defendants charged with killing white victims were
statistically 4.3 times more likely to receive the death penalty than when victims were African-
American.

Opinion of the Court: Powell, Rehnquist, White, O’Connor, Scalia.
Dissent: Brennan, Marshall, Blackmun, Stevens.

JUSTICE POWELL delivered the opinion of the Court.

This case presents the question whether a complex statistical study that indicates a risk that
racial considerations enter into capital sentencing determinations proves that petitioner
McCleskey's capital sentence is unconstitutional under the Eighth or Fourteenth Amendment.

McCleskey, a black man, was convicted of two counts of armed robbery and one count of
murder in the Superior Court of Fulton County, Georgia, on October 12, 1978. McCleskey's
convictions arose out of the robbery of a furniture store and the killing of a white police officer
during the course of the robbery. The evidence at trial indicated that McCleskey and three
accomplices planned and carried out the robbery. All four were armed. . . . During the course of
the robbery, a police officer, answering a silent alarm, entered the store through the front door.
As he was walking down the center aisle of the store, two shots were fired. Both struck the
officer. One hit him in the face and killed him. . . .

The jury convicted McCleskey of murder. At the penalty hearing, the jury heard arguments
as to the appropriate sentence. . . . The jury in this case found two aggravating circumstances to
exist beyond a reasonable doubt: the murder was committed during the course of an armed
robbery, and the murder was committed upon a peace officer engaged in the performance of his
duties. . . . McCleskey offered no mitigating evidence. The jury recommended that he be
sentenced to death on the murder charge and to consecutive life sentences on the armed robbery
charges. The court followed the jury's recommendation and sentenced McCleskey to death.

[After losing on direct appeal in the Georgia state courts,] McCleskey next filed a petition for
a writ of habeas corpus in the Federal District Court for the Northern District of Georgia. His
petition raised 18 claims, one of which was that the Georgia capital sentencing process is
administered in a racially discriminatory manner in violation of the Eighth and Fourteenth
Amendments to the United States Constitution. In support of his claim, McCleskey proffered a
statistical study performed by Professors David C. Baldus, Charles Pulaski, and George
Woodworth, and (the Baldus study) that purports to show a disparity in the imposition of the
death sentence in Georgia based on the race of the murder victim and, to a lesser extent, the race
of the defendant. The Baldus study is actually two sophisticated statistical studies that examine



over 2,000 murder cases that occurred in Georgia during the 1970's. The raw numbers collected
by Professor Baldus indicate that defendants charged with killing white persons received the
death penalty in 11% of the cases, but defendants charged with killing blacks received the death
penalty in only 1% of the cases. The raw numbers also indicate a reverse racial disparity
according to the race of the defendant: 4% of the black defendants received the death penalty, as
opposed to 7% of the white defendants.

Baldus also divided the cases according to the combination of the race of the defendant and
the race of the victim. He found that the death penalty was assessed in 22% of the cases
involving black defendants and white victims; 8% of the cases involving white defendants and
white victims; 1% of the cases involving black defendants and black victims; and 3% of the
cases involving white defendants and black victims. Similarly, Baldus found that prosecutors
sought the death penalty in 70% of the cases involving black defendants and white victims; 32%
of the cases involving white defendants and white victims; 15% of the cases involving black
defendants and black victims; and 19% of the cases involving white defendants and black
victims.

... As a black defendant who killed a white victim, McCleskey claims that the Baldus study
demonstrates that he was discriminated against because of his race and because of the race of his
victim. In its broadest form, McCleskey's claim of discrimination extends to every actor in the
Georgia capital sentencing process, from the prosecutor who sought the death penalty and the
jury that imposed the sentence, to the State itself that enacted the capital punishment statute and
allows it to remain in effect despite its allegedly discriminatory application. . . .

Our analysis begins with the basic principle that a defendant who alleges an equal protection
violation has the burden of proving “the existence of purposeful discrimination.” Our analysis
begins with the basic principle that a defendant who alleges an equal protection violation has the
burden of proving “the existence of purposeful discrimination.” Thus, to prevail under the Equal
Protection Clause, McCleskey must prove that the decisionmakers in his case acted with
discriminatory purpose. He offers no evidence specific to his own case that would support an
inference that racial considerations played a part in his sentence. Instead, he relies solely on the
Baldus study. McCleskey argues that the Baldus study compels an inference that his sentence
rests on purposeful discrimination. McCleskey's claim that these statistics are sufficient proof of
discrimination, without regard to the facts of a particular case, would extend to all capital cases
in Georgia, at least where the victim was white and the defendant is black.

The Court has accepted statistics as proof of intent to discriminate in certain limited contexts.
First, this Court has accepted statistical disparities as proof of an equal protection violation in the
selection of the jury venire in a particular district. Although statistical proof normally must
present a “stark” pattern to be accepted as the sole proof of discriminatory intent under the
Constitution, “[b]ecause of the nature of the jury-selection task, we have permitted a finding of
constitutional violation even when the statistical pattern does not approach [such] extremes.”
Second, this Court has accepted statistics in the form of multiple-regression analysis to prove
statutory violations under Title VII of the Civil Rights Act of 1964.

But the nature of the capital sentencing decision, and the relationship of the statistics to that
decision, are fundamentally different from the corresponding elements in the venire-selection or
Title VII cases. Most importantly, each particular decision to impose the death penalty is made



by a petit jury selected from a properly constituted venire. Each jury is unique in its composition,
and the Constitution requires that its decision rest on consideration of innumerable factors that
vary according to the characteristics of the individual defendant and the facts of the particular
capital offense. Thus, the application of an inference drawn from the general statistics to a
specific decision in a trial and sentencing simply is not comparable to the application of an
inference drawn from general statistics to a specific venire-selection or Title VI case. In those
cases, the statistics relate to fewer entities, and fewer variables are relevant to the challenged
decisions.

... Another important difference between the cases in which we have accepted statistics as
proof of discriminatory intent and this case is that, in the venire-selection and Title VI contexts,
the decisionmaker has an opportunity to explain the statistical disparity. Moreover, absent far
stronger proof, it is unnecessary to seek such a rebuttal, because a legitimate and unchallenged
explanation for the decision is apparent from the record: McCleskey committed an act for which
the United States Constitution and Georgia laws permit imposition of the death penalty. . . .

Finally, McCleskey's statistical proffer must be viewed in the context of his challenge.
McCleskey challenges decisions at the heart of the State's criminal justice system. “[O]ne of
society's most basic tasks is that of protecting the lives of its citizens and one of the most basic
ways in which it achieves the task is through criminal laws against murder.” Implementation of
these laws necessarily requires discretionary judgments. Because discretion is essential to the
criminal justice process, we would demand exceptionally clear proof before we would infer that
the discretion has been abused. The unique nature of the decisions at issue in this case also
counsels against adopting such an inference from the disparities indicated by the Baldus study.
Accordingly, we hold that the Baldus study is clearly insufficient to support an inference that any
of the decisionmakers in McCleskey's case acted with discriminatory purpose.

McCleskey also suggests that the Baldus study proves that the State as a whole has acted
with a discriminatory purpose. He appears to argue that the State has violated the Equal
Protection Clause by adopting the capital punishment statute and allowing it to remain in force
despite its allegedly discriminatory application. But “‘[d]iscriminatory purpose’ ... implies more
than intent as volition or intent as awareness of consequences. It implies that the decisionmaker,
in this case a state legislature, selected or reaffirmed a particular course of action at least in part
‘because of,’ not merely ‘in spite of,” its adverse effects upon an identifiable group.” For this
claim to prevail, McCleskey would have to prove that the Georgia Legislature enacted or
maintained the death penalty statute because of an anticipated racially discriminatory effect. . . .
There was no evidence then, and there is none now, that the Georgia Legislature enacted the
capital punishment statute to further a racially discriminatory purpose.

McCleskey also argues that the Baldus study demonstrates that the Georgia capital
sentencing system violates the Eighth Amendment. . . .

... In'sum, our decisions . . . have identified a constitutionally permissible range of
discretion in imposing the death penalty. First, there is a required threshold below which the
death penalty cannot be imposed. In this context, the State must establish rational criteria that
narrow the decisionmaker's judgment as to whether the circumstances of a particular defendant's
case meet the threshold. Moreover, a societal consensus that the death penalty is disproportionate
to a particular offense prevents a State from imposing the death penalty for that offense. Second,



States cannot limit the sentencer's consideration of any relevant circumstance that could cause it
to decline to impose the penalty. In this respect, the State cannot channel the sentencer's
discretion, but must allow it to consider any relevant information offered by the defendant.
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In light of our precedents under the Eighth Amendment, McCleskey cannot argue
successfully that his sentence is “disproportionate to the crime in the traditional sense.” He does
not deny that he committed a murder in the course of a planned robbery, a crime for which this
Court has determined that the death penalty constitutionally may be imposed. . . .

On the one hand, he cannot base a constitutional claim on an argument that his case differs
from other cases in which defendants did receive the death penalty. On automatic appeal, the
Georgia Supreme Court found that McCleskey's death sentence was not disproportionate to other
death sentences imposed in the State. . . .

On the other hand, absent a showing that the Georgia capital punishment system operates in
an arbitrary and capricious manner, McCleskey cannot prove a constitutional violation by
demonstrating that other defendants who may be similarly situated did not receive the death
penalty. . ..

To evaluate McCleskey's challenge, we must examine exactly what the Baldus study may
show. Even Professor Baldus does not contend that his statistics prove that race enters into any
capital sentencing decisions or that race was a factor in McCleskey's particular case. Statistics at
most may show only a likelihood that a particular factor entered into some decisions. There is, of
course, some risk of racial prejudice influencing a jury's decision in a criminal case. There are
similar risks that other kinds of prejudice will influence other criminal trials. The question “is at
what point that risk becomes constitutionally unacceptable.” McCleskey asks us to accept the
likelihood allegedly shown by the Baldus study as the constitutional measure of an unacceptable
risk of racial prejudice influencing capital sentencing decisions. This we decline to do.

... Individual jurors bring to their deliberations “qualities of human nature and varieties of
human experience, the range of which is unknown and perhaps unknowable.” The capital
sentencing decision requires the individual jurors to focus their collective judgment on the
unique characteristics of a particular criminal defendant. It is not surprising that such collective
judgments often are difficult to explain. But the inherent lack of predictability of jury decisions
does not justify their condemnation. . . .

McCleskey's argument that the Constitution condemns the discretion allowed decisionmakers
in the Georgia capital sentencing system is antithetical to the fundamental role of discretion in
our criminal justice system. Discretion in the criminal justice system offers substantial benefits to
the criminal defendant. Not only can a jury decline to impose the death sentence, it can decline to
convict or choose to convict of a lesser offense. Whereas decisions against a defendant's interest
may be reversed by the trial judge or on appeal, these discretionary exercises of leniency are
final and unreviewable. Similarly, the capacity of prosecutorial discretion to provide
individualized justice is “firmly entrenched in American law.” As we have noted, a prosecutor
can decline to charge, offer a plea bargain,34 or decline to seek a death sentence in any particular
case. Of course, “the power to be lenient [also] is the power to discriminate,” but a capital
punishment system that did not allow for discretionary acts of leniency “would be totally alien to
our notions of criminal justice.”



At most, the Baldus study indicates a discrepancy that appears to correlate with race.
Apparent disparities in sentencing are an inevitable part of our criminal justice system. . . .
Despite these imperfections, our consistent rule has been that constitutional guarantees are met
when “the mode [for determining guilt or punishment] itself has been surrounded with
safeguards to make it as fair as possible.” Where the discretion that is fundamental to our
criminal process is involved, we decline to assume that what is unexplained is invidious. In light
of the safeguards designed to minimize racial bias in the process, the fundamental value of jury
trial in our criminal justice system, and the benefits that discretion provides to criminal
defendants, we hold that the Baldus study does not demonstrate a constitutionally significant risk
of racial bias affecting the Georgia capital sentencing process.

\

Two additional concerns inform our decision in this case. First, McCleskey's claim, taken to
its logical conclusion, throws into serious question the principles that underlie our entire criminal
justice system. The Eighth Amendment is not limited in application to capital punishment, but
applies to all penalties. Thus, if we accepted McCleskey's claim that racial bias has
impermissibly tainted the capital sentencing decision, we could soon be faced with similar claims
as to other types of penalty. Moreover, the claim that his sentence rests on the irrelevant factor of
race easily could be extended to apply to claims based on unexplained discrepancies that
correlate to membership in other minority groups, and even to gender. Similarly, since
McCleskey's claim relates to the race of his victim, other claims could apply with equally logical
force to statistical disparities that correlate with the race or sex of other actors in the criminal
justice system, such as defense attorneys, or judges. Also, there is no logical reason that such a
claim need be limited to racial or sexual bias. If arbitrary and capricious punishment is the
touchstone under the Eighth Amendment, such a claim could—at least in theory—»be based upon
any arbitrary variable, such as the defendant's facial characteristics, or the physical attractiveness
of the defendant or the victim, that some statistical study indicates may be influential in jury
decisionmaking. As these examples illustrate, there is no limiting principle to the type of
challenge brought by McCleskey. The Constitution does not require that a State eliminate any
demonstrable disparity that correlates with a potentially irrelevant factor in order to operate a
criminal justice system that includes capital punishment. As we have stated specifically in the
context of capital punishment, the Constitution does not “plac[e] totally unrealistic conditions on
its use.”

Second, McCleskey's arguments are best presented to the legislative bodies. It is not the
responsibility—or indeed even the right—of this Court to determine the appropriate punishment
for particular crimes. It is the legislatures, the elected representatives of the people, that are
“constituted to respond to the will and consequently the moral values of the people.”
Legislatures also are better qualified to weigh and “evaluate the results of statistical studies in
terms of their own local conditions and with a flexibility of approach that is not available to the
courts.” . ..

JUSTICE BRENNAN, with whom JUSTICE MARSHALL joins, and with whom
JUSTICE BLACKMUN and JUSTICE STEVENS join in all but Part I, dissenting.



Adhering to my view that the death penalty is in all circumstances cruel and unusual
punishment forbidden by the Eighth and Fourteenth Amendments, | would vacate the decision
below insofar as it left undisturbed the death sentence imposed in this case. . . . Nothing could
convey more powerfully the intractable reality of the death penalty: “that the effort to eliminate
arbitrariness in the infliction of that ultimate sanction is so plainly doomed to failure that it—and
the death penalty—must be abandoned altogether.”

... The Court today holds that Warren McCleskey's sentence was constitutionally imposed.
It finds no fault in a system in which lawyers must tell their clients that race casts a large shadow
on the capital sentencing process. The Court arrives at this conclusion by stating that the Baldus
study cannot “prove that race enters into any capital sentencing decisions or that race was a
factor in McCleskey's particular case.” Since, according to Professor Baldus, we cannot say “to a
moral certainty” that race influenced a decision, we can identify only “a likelihood that a
particular factor entered into some decisions,” and “a discrepancy that appears to correlate with
race.” This “likelihood” and “discrepancy,” holds the Court, is insufficient to establish a
constitutional violation. The Court reaches this conclusion by placing four factors on the scales
opposite McCleskey's evidence: the desire to encourage sentencing discretion, the existence of
“statutory safeguards” in the Georgia scheme, the fear of encouraging widespread challenges to
other sentencing decisions, and the limits of the judicial role. The Court's evaluation of the
significance of petitioner's evidence is fundamentally at odds with our consistent concern for
rationality in capital sentencing, and the considerations that the majority invokes to discount that
evidence cannot justify ignoring its force.

... Evaluation of McCleskey's evidence cannot rest solely on the numbers themselves. We
must also ask whether the conclusion suggested by those numbers is consonant with our
understanding of history and human experience. Georgia's legacy of a race-conscious criminal
justice system, as well as this Court's own recognition of the persistent danger that racial
attitudes may affect criminal proceedings, indicates that McCleskey's claim is not a fanciful
product of mere statistical artifice.

For many years, Georgia operated openly and formally precisely the type of dual system the
evidence shows is still effectively in place. The criminal law expressly differentiated between
crimes committed by and against blacks and whites, distinctions whose lineage traced back to the
time of slavery. . ..

... This Court has invalidated portions of the Georgia capital sentencing system three times
over the past 15 years. The specter of race discrimination was acknowledged by the Court in
striking down the Georgia death penalty statute in Furman.

... This historical review of Georgia criminal law is not intended as a bill of indictment
calling the State to account for past transgressions. Citation of past practices does not justify the
automatic condemnation of current ones. But it would be unrealistic to ignore the influence of
history in assessing the plausible implications of McCleskey's evidence. . . .

The ongoing influence of history is acknowledged, as the majority observes, by our
‘unceasing efforts' to eradicate racial prejudice from our criminal justice system.” These efforts,
however, signify not the elimination of the problem but its persistence. Our cases reflect a



realization of the myriad of opportunities for racial considerations to influence criminal
proceedings. . . .

The discretion afforded prosecutors and jurors in the Georgia capital sentencing system
creates such opportunities. No guidelines govern prosecutorial decisions to seek the death
penalty, and Georgia provides juries with no list of aggravating and mitigating factors, nor any
standard for balancing them against one another. Once a jury identifies one aggravating factor, it
has complete discretion in choosing life or death, and need not articulate its basis for selecting
life imprisonment. The Georgia sentencing system therefore provides considerable opportunity
for racial considerations, however subtle and unconscious, to influence charging and sentencing
decisions. . ..

The majority thus misreads our Eighth Amendment jurisprudence in concluding that
McCleskey has not demonstrated a degree of risk sufficient to raise constitutional concern. The
determination of the significance of his evidence is at its core an exercise in human moral
judgment, not a mechanical statistical analysis. It must first and foremost be informed by
awareness of the fact that death is irrevocable, and that as a result “the qualitative difference of
death from all other punishments requires a greater degree of scrutiny of the capital sentencing
determination.” For this reason, we have demanded a uniquely high degree of rationality in
imposing the death penalty. A capital sentencing system in which race more likely than not plays
a role does not meet this standard. It is true that every nuance of decision cannot be statistically
captured, nor can any individual judgment be plumbed with absolute certainty. Yet the fact that
we must always act without the illumination of complete knowledge cannot induce paralysis
when we confront what is literally an issue of life and death. Sentencing data, history, and
experience all counsel that Georgia has provided insufficient assurance of the heightened
rationality we have required in order to take a human life. . . .

... Considering the race of a defendant or victim in deciding if the death penalty should be
imposed is completely at odds with this concern that an individual be evaluated as a unique
human being. Decisions influenced by race rest in part on a categorical assessment of the worth
of human beings according to color, insensitive to whatever qualities the individuals in question
may possess. Enhanced willingness to impose the death sentence on black defendants, or
diminished willingness to render such a sentence when blacks are victims, reflects a devaluation
of the lives of black persons. When confronted with evidence that race more likely than not plays
such a role in a capital sentencing system, it is plainly insufficient to say that the importance of
discretion demands that the risk be higher before we will act—for in such a case the very end
that discretion is designed to serve is being undermined. . . .

... The Court next states that its unwillingness to regard petitioner's evidence as sufficient is
based in part on the fear that recognition of McCleskey's claim would open the door to
widespread challenges to all aspects of criminal sentencing. Taken on its face, such a statement
seems to suggest a fear of too much justice. Yet surely the majority would acknowledge that if
striking evidence indicated that other minority groups, or women, or even persons with blond
hair, were disproportionately sentenced to death, such a state of affairs would be repugnant to
deeply rooted conceptions of fairness. The prospect that there may be more widespread abuse
than McCleskey documents may be dismaying, but it does not justify complete abdication of our
judicial role. The Constitution was framed fundamentally as a bulwark against governmental
power, and preventing the arbitrary administration of punishment is a basic ideal of any society
that purports to be governed by the rule of law.



