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Dred Scott was a Negro slave belonging to Dr. Emerson, a U.S. Army surgeon stationed in
Missouri. In 1834, Dr. Emerson was transferred to a military post in Rock Island, Illinois, a state
in which slavery was forbidden, and he took Dred Scott with him. Two years later, Dr. Emerson
again took Scott with him when he moved to Fort Snelling, in the territory of Louisiana (now
Minnesota), an area in which slavery was prohibited bythe terms of the Missouri Compromise of
1820. In 1838, Dr. Emerson returned with his slave to Missouri. In 1846, Dred Scott brought suit
in a Missouri state court to obtain his freedom on the claim that his residence in a free territory
conferred freedom upon him. Scott won, but the judgment was reversed by the Missouri Supreme
Court. Seeking further judicial review of his case, abolitionists and other friends of Dred Scott
arranged for a fictitious sale of Scott to John Sandford, a citizen of New York and a brother of the
widow of the late Dr. Emerson, so that jurisdiction could be taken by the federal circuit court in
Missouri. The federal court held against Scott, and he appealed his case to the Supreme Court on
a writ of error.

Opinion of the Court: Taney, Wayne, Catron, Nelson, Grier, Campbell.
Concurring opinions: Wayne; Catron; Nelson, Grier; Campbell.

Concurring in the result: Daniel.
Dissenting opinions: McLean; Curtis.

MR. CHIEF JUSTICE TANEY delivered the opinion of the Court.

... The question is simply this: can a negro whose ancestors were imported into this country
and sold as slaves, become a member of the political community formed and brought into
existence by the Constitution of the United States, and as such become entitled to all the rights,
and privileges, and immunities, guaranteed by that instrument to the citizen. One of these rights
is theprivilege of suing in a court of the United States in the cases specified in the Constitution.

It will be observed, that the plea applies to that class of persons onlywhose ancestors
were negroes of the African race, and imported into this country, and sold and held as slaves.
The only matter in issue before the Court, therefore,is whether the descendants of such
slaves, when they shall be emancipated, orwho are born of parents who had become free
before their birth, are citizens of a state, in the sense in which the word “citizen” is used in the
Constitution of the United States. And this being the only matter in dispute on the pleadings, the
Court must be understood as speaking in this opinion of that class only; that is, of those persons
who are the descendants of Africans who were . . . imported intothis country and sold as
slaves.

In discussing this question, we must not confound the rights of citizenship which a State may
confer within its own limits, and the rights of citizenship as a member of the Union. It does not
by any means follow, because he has all the rights and privileges of a citizen of a State, that he
must be a citizen of the United States. He may have all of the rights and privileges of the citizen
of a State, and yet not be entitled to the rights and privileges of a citizen in any other State. For
previous to the adoption of the Constitution of the United States, every State had the undoubted



right to confer on whomsoever it pleased the character of citizen, and to endow him with all its
rights. . ..

The question then arises, whether the provisions of the Constitution, in relation to the
personal rights and privileges to which the citizen of a State should be entitled, embraced the
negro African race, at that time in this country, or who might afterwards be imported, who had
then or should afterwards be made free in any State; and to put it in the power of a single State to
make him a citizen of the United States, and endue him with the full rights of citizenship in
every otherState without their consent? Does the Constitution of the United States act upon him
whenever he shall be made free under the laws of a State, and raised there to the rank of a
citizen, and immediately clothe him with all the privileges of acitizen in every other State,
and in its own courts?

The court thinks the affirmative of these propositions cannot bemaintained. And if it cannot,
the plaintiff in error could not be a citizen of the State of Missouri, within the meaning of the
Constitution of the United States,and, consequently, was not entitled to sue in its courts.

It becomes necessary, therefore, to determine who were citizens of the several States when
the Constitution was adopted. And in order to do this, wemust recur to the Governments and
institutions of the thirteen colonies, when theyseparated from Great Britain and formed new
sovereignties, and took their places in the family of independent nations. We must inquire who,
at that time, were recognized as the people or citizens of a State, whose rights and liberties had
beenoutraged by the English Government; and who declared their independence, and assumed
the powers of Government to defend their rights by force of arms.

In the opinion of the court, the legislation and histories of the times, and the language used in
the Declaration of Independence, show, that neither the class of persons who had been imported
as slaves, nor their descendants, whether they had become free or not, were then acknowledged
as a part of the people, nor intended to be included in the general words used in that memorable
instrument.

It is difficult at this day to realize the state of public opinion in relation to that unfortunate
race, which prevailed in the civilized and enlightened portions of the world at the time of the
Declaration of Independence, and when the Constitution of the United States was framed and
adopted. But the public history of every European nation displays it in a manner too plain to be
mistaken.

They had for more than a century before been regarded as beings of an inferior order, and
altogether unfit to associate with the white race, either in socialor political relations; and so far
inferior, that they had no rights which the white man was bound to respect; and that the negro
might justly and lawfully bereduced to slavery for his benefit. He was bought and sold, and
treated as an ordinary article of merchandise and traffic, whenever a profit could be made by it.
This opinion was at that time fixed and universal in the civilized portion of the white race. It was
regarded as an axiom in morals as well as in politics, which no one thought of disputing, or
supposed to be open to dispute; and men in every grade and position in society daily and
habitually acted upon it in their private pursuits, as well as in matters of public concern, without
doubting for a moment the correctness of this opinion.

And in no nation was this opinion more firmly fixed or more uniformly acted upon than by
the English Government and English people. They not only seized them on the coast of Africa,



and sold them or held them in slavery for their own use; but they took them as ordinary articles
of merchandise to every country where they could make a profit on them, and were far more
extensively engagedin this commerce than any other nation in the world.

The legislation of the different Colonies furnishes positive and indisputable proof of this
fact. ...

[They] show that a perpetual and impassable barrier was intended to be erected between the
white race and the one which they had reduced to slavery,and governed as subjects with
absolute and despotic power, and which they then looked upon as so far below them in the scale
of created beings, that intermarriages between white persons and negroes or mulattoes were
regarded as unnatural and immoral, and punished as crimes, not only in the parties, but in the
person who joined them in marriage. And no distinction in this respect was made between the
free negro or mulatto and the slave, but this stigma, of the deepest degradation, was fixed upon
the whole race.

The language of the Declaration of Independence is equally conclusive. It [says] “We hold
these truths to be self-evident: that all men are created equal; thatthey are endowed by their
Creator with certain unalienable rights; that among them is life, liberty, and the pursuit of
happiness; that to secure these rights, Governments are instituted, deriving their just powers from
the consent of the governed.”

The general words above quoted would seem to embrace the whole humanfamily, and if they
were used in a similar instrument at this day would be so understood. But it is too clear for
dispute that the enslaved African race were not intended to be included, and formed no part of
the people who framed andadopted this declaration; for if the language, as understood in that
day, would embrace them, the conduct of the distinguished men who framed the Declaration of
Independence would have been utterly and flagrantly inconsistent with the principles they
asserted; and instead of the sympathy of mankind, to which theyso confidently appealed, they
would have deserved and received universal rebuke and reprobation.

Yet the men who framed this declaration were great men—high in literary acquirements—
high in their sense of honor, and incapable of asserting principles inconsistent with those on
which they were acting. They perfectly understood the meaning of the language they used, and
how it would be understood by others;and they knew that it would not in any part of the
civilized world be supposed to embrace the negro race, which, by common consent, had been
excluded from civilized Governments and the family of nations and doomed to slavery. They
spoke and acted according to the then established doctrines and principles, and in the ordinary
language of the day, and no one misunderstood them. The unhappy black race were separated
from the white by indelible marks, and laws long beforeestablished, and were never thought of or
spoken of except as property, and when the claims of the owner or the profit of the trader were
supposed to need protection.

The legislation of the States . . . shows, in a manner not to be mistaken, theinferior and
subject condition of . . . [the Negro] race at the time the Constitution was adopted, and long
afterward, throughout the thirteen States by which that instrument was framed; and it is hardly
consistent with the respect due to these States, to suppose that they regarded at that time as
fellow-citizens and members of the sovereignty, a class of beings whom they had thus
stigmatized; whom, aswe are bound, out of respect to the State sovereignties, to assume they
haddeemed it just and necessary thus to stigmatize, and upon whom they had impressed such



deep and enduring marks of inferiority and degradation; or, that when they met in convention to
form the Constitution, they looked upon them as aportion of their constituents, or deigned to
include them in the provisions so carefully inserted for the security and protection of the liberties
and rights of their citizens. It cannot be supposed that they intended to secure to them rights, and
privileges, and rank, in the new political body throughout the Union, which every one of them
denied within the limits of its own dominion. More especially, it cannot be believed that the large
slaveholding States regarded them as included in the word citizens, or would have consented to a
Constitution which might compel them to receive them in that character from another State. For
if they were so received, and entitled to the privileges and immunities of citizens, it would
exempt them from the operation of the special laws and from the police regulations which they
considered to be necessary for their own safety. It would give to persons of the Negro race, who
were recognized as citizens in any one State of the Union, the right to enter every other State
whenever they pleased, singly or in companies, without pass or passport, and without
obstruction tosojourn there as long as they pleased, to go where they pleased at every hour of
the day or night without molestation, unless they committed some violation of lawfor which a
white man would be punished; and it would give them the full liberty of speech in public and in
private upon all subjects upon which its own citizens might speak; to hold public meetings upon
political affairs, and to keep and carry arms wherever they went. And all of this would be done in
the face of the subject race of the same color, both free and slaves, and inevitably producing
discontent and insubordination among them, and endangering the peace and safety of the

State. . . .

Undoubtedly, a person may be a citizen, that is, a member of the community who form the
sovereignty, although he exercises no share of the political power, and is incapacitated from
holding particular offices. Women and minors, who form a part of the political family, cannot
vote; and when a property qualification is required to vote or hold a particular office, those who
have not the necessary qualification cannot vote or hold the office, yet they are citizens.

So, too, a person may be entitled to vote by the law of the State, who is nota citizen even of
the State itself. And in some of the States of the Union foreignersnot naturalized are allowed to
vote. And the State may give the right to free negroes and mulattoes, but that does not make
them citizens of the State, and still less of the United States. And the provisions in the
Constitution giving privileges and immunities in other States does not apply to them.

Neither does it apply to a person who, being the citizen of a State, migrates to another State.
For then he becomes subject to the laws of the State in which he lives, and he is no longer a
citizen of the State from which he removed. And the State in which he resides may then,
unquestionably, determine his status or condition, and place him among the class of persons who
are not recognised as citizens, but belong to an inferior and subject race; and may deny him the
privileges and immunities enjoyed by its citizens. . . .

No one, we presume, supposes that any change in public opinion or feeling, in relation to this
unfortunate race, in the civilized nations of Europe or in this country, should induce the court to
give to the words of the Constitution a more liberal construction in their favor than they were
intended to bear when the instrument was framed and adopted. Such an argument would be
altogether inadmissible in any tribunal called on to interpret it. If any of its provisions are
deemed unjust, there is a mode prescribed in the instrument itself by which it maybe amended;
but while it remains unaltered, it must be construed now as it was understood at the time of its
adoption. It is not only the same in words, but the same in meaning, and delegates the same



powers to the Government, and reservesand secures the same rights and privileges to the citizen;
and as long as it continues to exist in its present form, it speaks not only in the same words, but
with the same meaning and intent with which it spoke when it came from the hands of its
framers, and was voted on and adopted by the people of the United States. Any other rule of
construction would abrogate the judicial character of thiscourt, and make it the mere reflex of
the popular opinion or passion of the day.

This court was not created by the Constitution for such purposes. Higher and graver trusts
have been confided to it, and it must not falter in the path of duty. . .

... [T]he court is of opinion, that, . . . Dred Scott was not a citizen of Missouri within the
meaning of the Constitution of the United States, and not entitled as such to sue in its courts: and,
consequently, that the Circuit Court had no jurisdiction of the case. . . .

We proceed, therefore, to inquire whether the facts relied on by the plaintiff entitled him to
his freedomg¢

In considering this part of the controversy, two questions arise: (1.) Was he, together with his
family, free in Missouri by reason of the stay in the territory of the United States ? and (2.) If
they were not, is Scott himself free by reason

of his removal to Rock Island, in the State of Illinois. . . .
We proceed to examine the first question.

The act of Congress [Missouri Compromise] upon which the plaintiffrelies, declares
that slavery and involuntary servitude, except as a punishment for crime, shall be forever
prohibited in all that part of the territory ceded by France, under the name of Louisiana, which
lies north of 36°30” north latitude, and not included within the limits of Missouri. And the
difficulty which meets us at the threshold of this part of the inquiry is, whether Congress was
authorized to pass this law under any of the powers granted to it by the Constitution; for if the
authority is not given by that instrument, it is the duty of this court to declare it void and
inoperative, and incapable of conferring freedom upon any one who is held as a slave under the
laws of any one of the States.

The counsel for the plaintiff has laid much stress upon that article in the Constitution which
confers on Congress the power “to dispose of and make all needful rules and regulations
respecting the territory or other property belongingto the United States”; but, in the judgment of
the court, that provision has no bearing on the present controversy, and the power there given,
whatever it maybe, is confined, and was intended to be con- fined, to the territory which at that
time belonged to, or was claimed by, the United States, and was within their boundaries as
settled by the treaty with Great Britain, and can have no influence upon a territory afterwards
acquired from a foreign Government. It was a special provision for a known and particular
territory, and to meet a present emergency, and nothing more . . .

The language used in the clause, the arrangement and combination of the powers, and the
somewhat unusual phraseology it uses, when it speaks of the political power to be exercised in
the government of the territory, all indicate the design and meaning of the clause to be such as
we have mentioned. It does not speak of any territory, nor of Territories, but uses language
which, according to itslegitimate meaning, points to a particular thing. The power is given in
relation only to the territory of the United States—that is, to a territory then in existence, and
then known or claimed as the territory of the United States. . . .



This brings us to examine by what provision of the Constitution thepresent Federal
Government, under its delegated and restricted powers, is authorized to acquire territory outside
of the original limits of the United States, and what powers it may exercise therein over the
person or property of a citizenof the United States, while it remains a Territory, and until it shall
be admitted as one of the States of the Union.

There is certainly no power given by the Constitution to the FederalGovernment to establish
or maintain colonies bordering on the United States or at a distance, to be ruled and governed at
its own pleasure; nor to enlarge itsterritorial limits in any way, except by the admission of new
States. That power is plainly given; and if a new State is admitted, it needs no further legislation
by Congress, because the Constitution itself defines the relative rights and powers, and duties of
the State, and the citizens of the State, and the Federal Government. But no power is given to
acquire a Territory to be held and governed permanently in that character. . . .

It may be safely assumed that citizens of the United States whomigrate to a Territory
belonging to the people of the United States, cannot beruled as mere colonists, dependent
upon the will of the General Government, and to be governed by any laws it may think proper to
impose. The principle upon which our Governments rest, and upon which alone they continue to
exist, is the union of States, sovereign and independent within their own limits in their internal
and domestic concerns, and bound together as one people by a General Government possessing
certain enumerated and restricted powers, delegated to it by the people of the several States, and
exercising supreme authority within the scope of the powers granted to it, throughout the
dominion of the United States. Apower, therefore, in the General Government to obtain and hold
colonies and dependent territories, over which they might legislate without restriction, would
be inconsistent with its own existence in its present form. Whatever it acquires it acquires for the
benefit of the people of the several States who created it. It istheir trustee acting for them,
and charged with the duty of promoting the interests of the whole people of the Union in the
exercise of the powers specificallygranted. . ..

The Territory being a part of the United States, the Government andthe citizen both enter it
under the authority of the Constitution, with their respective rights defined and marked out; and
the Federal Government can exercise no power over his person or property, beyond what
that instrumentconfers, nor lawfully deny any right which it has reserved. . . .

Now, as we have already said in an earlier part of this opinion, upon a different point, the
right of property in a slave is distinctly and expressly af-firmed in the Constitution. The
right to traffic in it, like an ordinary article of merchandise and property, was guaranteed to the
citizens of the United States, in every State that might desire it, for twenty years. And the
Government in express terms is pledged to protect it in all future time, if the slave escapes
from hisowner. This is done in plain words—too plain to be misunderstood. And no word can be
found in the Constitution which gives Congress a greater power over slave property, or which
entitles property of that kind to less protection than property ofany other description. The only
power conferred is the power coupled with the duty of guarding and protecting the owner in his
rights.

Upon these considerations, it is the opinion of the court that the act of Congress which
prohibited a citizen from holding and owning property of this kind in the territory of the United
States north of the line therein mentioned, is notwarranted by the Constitution, and is therefore
void; and that neither Dred Scott himself, nor any of his family, were made free by being carried



into this territory; even if they had been carried there by the owner, with the intention of
becoming apermanent resident. . . .

But there is another point in the case which depends on State power and State law. And it is
contended, on the part of the plaintiff, that he is made free by being taken to Rock Island, in the
State of Illinois, independently of his residence in the territory of the United States; and being so
made free, he was not again reduced to a state of slavery by being brought back to Missouri.

Our notice of this part of the case will be very brief; for the principle on which it depends
was decided in this court, upon much consideration, in the case of Strader et al. v. Graham,
reported in 19th Howard, 82. In that case, the slaves had been taken from Kentucky to Ohio, with
the consent of the owner, and afterwards brought back to Kentucky. And this court held that their
status or condition, as free or slave, depended upon the laws of Kentucky, when they were
brought back into the State, and not of Ohio; and that this court had no jurisdiction to revise the
judgment of a State court upon its own laws. . . .

So in this case. As Scott was a slave when taken into the State of Illinoisby his owner, and
was there held as such, and brought back in that character, his status, as free or slave, depended
on the laws of Missouri, and not of Illinois. . . .

Upon the whole, therefore, it is the judgment of this court, that it appears by the record before
us that the plaintiff in error is not a citizen of Missouri, in the sense in which that word is used in
the Constitution; and that the Circuit Court of the United States, for that reason, had no
jurisdiction in the case, and could give no judgment in it. Its judgment for the defendant must,
consequently, be reversed,and a mandate issued, directing the suit to be dismissed for want of
jurisdiction.

MR. JUSTICE MCLEAN, dissenting.

In the argument, it was said that a colored citizen would not be an agreeable member of
society. This is more a matter of taste than of law. Severalof the States have admitted persons
of color to the right of suffrage, and in this view have recognised them as citizens; and this has
been done in the slave as well as the free States. On the question of citizenship, it must be
admitted that we have not been very fastidious. Under the late treaty with Mexico, we have
madecitizens of all grades, combinations, and colors. The same was done in the admission of
Louisiana and Florida. No one ever doubted, and no court ever held, that the people of these
Territories did not become citizens under the treaty. They have exercised all the rights of
citizens, without being naturalized under the actsof Congress.

In the formation of the Federal Constitution, care was taken to confer no power on the
Federal Government to interfere with this institution [of slavery] in the States. In the provision
respecting the slave trade, in fixing the ratio ofrepresentation, and providing for the reclamation
of fugitives from labor, slaves were referred to as persons, and in no other respect are they
considered in the Constitution.

We need not refer to the mercenary spirit which introduced the infamous traffic in slaves, to
show the degradation of negro slavery in our country. This system was imposed upon our
colonial settlements by the mother country, and itis due to truth to say that the commercial
colonies and States were chiefly engaged in the traffic. But we know as a historical fact, that
James Madison, that great and good man, a leading member in the Federal Convention, was
solicitous to guard the language of that instrument so as not to convey the idea that there could



be property in man.

| prefer the lights of Madison, Hamilton, and Jay, as a means of construingthe Constitution in
all its bearings, rather than to look behind that period into a traffic which is now declared to be
piracy, and punished with death by Christian nations. | do not like to draw the sources of our
domestic relations from so dark a ground. Our independence was a great epoch in the history of
freedom; and whilel admit the Government was not made especially for the colored race, yet
many ofthem were citizens of the New England States, and exercised the rights of suffragewhen
the Constitution was adopted, and it was not doubted by any intelligent person that its tendencies
would greatly ameliorate their condition.

Many of the States, on the adoption of the Constitution, or shortly afterward, took measures
to abolish slavery within their respective jurisdictions; and it is a well-known fact that a belief
was cherished by the leading men, South as well as North, that the institution of slavery would
gradually decline, until it would become extinct. The increased value of slave labor, in the
culture of cotton and sugar, prevented the realization of this expectation. Like all other
communities and States, the South were influenced by what they considered to be their own
interests.

But if we are to turn our attention to the dark ages of the world, why confine our view to
colored slavery? On the same principles, white men were made slaves. All slavery has its origin
in power, and is against right.

The power of Congress to establish Territorial Governments, and to prohibit the introduction
of slavery therein, is the next point to be considered.

The prohibition of slavery north of 36°30°, and of the State of Missouri, contained in the act
admitting that State into the Union, was passed by a vote of 134, in the House of
Representatives, to 42. Before Mr. Monroe signed the act, it was submitted by him to his
Cabinet, and they held the restriction of slavery in a Territory to be within the constitutional
powers of Congress. It would be singular,if in 1804 Congress had power to prohibit the
introduction of slaves in Orleans Territory from any other part of the Union, under the penalty
of freedom to the slave, if the same power, embodied in the Missouri Compromise, could not be
exercised in 1820.

But this law of Congress, which prohibits slavery north of Missouri and 0f36°30” is declared
to have been null and void by my brethren. And this opinion is founded mainly, as | understand,
on the distinction drawn between the [Northwest] ordinance of 1787 and the Missouri
Compromise line. In what does the distinction consist? The ordinance, it is said, was a
compact entered into bythe confederated States before the adoption of the Constitution; and that
in the cession of territory authority was given to establish a Territorial Government.

It is clear that the ordinance did not go into operation by virtue of the authority of the
Confederation, but by reason of its modification and adoption by Congress under the
Constitution. It seems to be supposed, in the opinion of the court, that the articles of cession
placed it on a different footing from territories subsequently acquired. | am unable to perceive
the force of this distinction. That the ordinance was intended for the government of the
Northwestern Territory, andwas limited to such Territory, is admitted. It was extended to
Southern Territories,with modifications, by acts of Congress, and to some Northern Territories.
But theordinance was made valid by the act of Congress, and without such act could havebeen of



no force. It rested for its validity on the act of Congress, the same, in my opinion, as the Missouri
Compromise line.

If Congress may establish a Territorial Government in the exercise of its discretion, it is a
clear principle that a court cannot control that discretion. This being the case, | do not see on
what ground the act is held to be void. It did not purport to forfeit property, or take it for public
purposes. It only prohibitedslavery; in doing which, it followed the ordinance of 1787.

MR. JUSTICE CURTIS, dissenting.

| dissent from the opinion pronounced by the Chief Justice, and from the judgment which the
majority of the court think it proper to render in this case. . . .

To determine whether any free persons, descended from Africans held in slavery, were
citizens of the United States under the Confederation, and consequently at the time of the
adoption of the Constitution of the United States, it is only necessary to know whether any such
persons were citizens of either of the States under the Confederation, at the time of the adoption
of the Constitution.

Of this there can be no doubt. At the time of the ratification of the Articlesof Confederation,
all free native-born inhabitants of the States of New Hampshire,Massachusetts, New York, New
Jersey, and North Carolina, though descended from African slaves, were not only citizens of
those States, but such of them as had the other necessary qualifications possessed the franchise of
electors, on equalterms with other citizens. . . .

I shall not enter into an examination of the existing opinions of that period respecting the
African race, nor into any discussion concerning the meaning of those who asserted, in the
Declaration of Independence, that all men are created equal; that they are endowed by their
Creator with certain inalienable rights; that among these are life, liberty, and the pursuit of
happiness. My own opinion is, thata calm comparison of these assertions of universal abstract
truths, and of theirown individual opinions and acts, would not leave these men under any
reproach of inconsistency; that the great truths they asserted on that solemn occasion, they were
ready and anxious to make effectual, wherever a necessary regard to circumstances, which no
statesman can disregard without producing more evil than good, would allow; and that it would
not be just to them, nor true in itself, to allege that they intended to say that the Creator of all
men had endowed the white race, exclusively, with the great natural rights which the Declaration
of Independence asserts. But this is not the place to vindicate their memory. As | conceive, we
should deal here, not with such disputes, if there can be a dispute concerning this subject, but
with those substantial facts evinced by the written constitutions of States, and by the notorious
practice under them. And they show, in a manner which no argument can obscure, that in some
of the original thirteen States, free colored persons, before and at the time of the formation of the
Constitution, were citizens of those States.

Did the Constitution of the United States deprive them or theirdescendants of citizenship?

That Constitution was ordained and established by the people of the United States through
the action, in each State, of those persons who were qualified by its laws to act thereon, in
behalf of themselves and all other citizensof that State. In some of the States, as we have seen,
colored persons were among those qualified by law to act on this subject. These colored persons
were not only included in the body of “the people of the United States by whom the Constitution
was ordained and established,” but in at least five of the States they had the powerto act, and



doubtless did act, by their suffrages, upon the question of its adoption. It would be strange, if we
were to find in that instrument anything which deprivedof their citizenship any part of the people
of the United States who were among those by whom it was established.

I can find nothing in the Constitution which deprives of their citizenship any class of persons
who were citizens of the United States at the time of its adoption, or who should be native-born
citizens of any State after its adoption; norany power enabling Congress to disfranchise persons
born on the soil of any State, and entitled to citizenship of such State by its constitution and
laws. Andmy opinion is, that, under the Constitution of the United States, every free person born
on the soil of a State, who is a citizen of that State by force of its Constitution or laws, is also a
citizen of the United States. . . .

Confining our view to free persons born within the several States, we find that the
Constitution has recognized the general principle of public law, that allegiance and citizenship
depend on the place of birth; that it has not attempted practically to apply this principle by
designating the particular classes of persons who should or should not come under it; that when
we turn to the Constitution for an answer to the question, what free persons, born within the
several States, are citizens of the United States, the only answer we can receive from any of its
express provisions is, the citizens of the several States are to enjoy the privileges and
immunities of citizens in every State, and their franchise as electors under the Constitution
depends on their citizenship in the several States. Add to this, thatthe Constitution was
ordained by the citizens of the several States; that they were “the people of the United States,”
for whom and whose posterity the government was declared in the preamble of the Constitution
to be made; that each of them was “a citizen of the United States at the time of the adoption of
the Constitution,”within the meaning of those words in that instrument; that by them the
government was to be and was in fact organized; and that no power is conferredon the
Government of the Union to discriminate between them, or to disfranchise any of them—the
necessary conclusion is, that those persons born within the several States, who, by force of their
respective constitutions and laws, are citizens of the State, are thereby citizens of the United
States.

It has been often asserted that the Constitution was made exclusively by and for the white
race. It has already been shown that in five of the thirteen original States, colored persons then
possessed the elective franchise, and were among those by whom the Constitution was ordained
and established. If so, it is not true, in point of fact, that the Constitution was made exclusively
by the white race? And that it was made exclusively for the white race is, in my opinion, not only
an assumption not warranted by anything in the Constitution, butcontradicted by its opening
declaration, that it was ordained and established bythe people of the United States, for
themselves and their posterity. And as free colored persons were then citizens of at least five
States, and so in every sensepart of the people of the United States, they were among those for
whom and whose posterity the Constitution was ordained and established.

| dissent, therefore, from that part of the opinion of the majority of the court, in which it is
held that a person of African descent cannot be a citizen of theUnited States; and | regret | must
go further, and dissent both from what | deem their assumption of authority to examine the
constitutionality of the act of Congress commonly called the Missouri Compromise act, and the
grounds and conclusions announced in their opinion.

Having first decided that they were bound to consider the sufficiency ofthe plea to the
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jurisdiction of the Circuit Court, and having decided that this plea showed that the Circuit Court
had not jurisdiction, and consequently that this is a case to which the judicial power of the United
States does not extend, they have gone on to examine the merits of the case as they appeared on
the trial before the court and jury, on the issues joined on the pleas in bar, and so have reached
the question of the power of Congress to pass the act of 1820. On so grave a subjectas this, |
feel obliged to say that, in my opinion, such an exertion of judicial powertranscends the limits of
the authority of the court, as described by its repeated decisions and, as | understand,
acknowledged in this opinion of the majority ofthe court. . ..

The question here is whether . . . the court [is authorized] to insert into [Article 4, Section
2— concerning Territories] an exception of the exclusion or allowance of slavery, not found
therein, nor in any other part of that instrument. To engraft on any instrument a substantive
exception not found in it, must be admitted to be a matter attended with great difficulty. And
the difficulty increases with the importance of the instrument, and the magnitude and complexity
of the interests involved in its construction. To allow this to be done with the Constitution, upon
reasons purely political, renders its judicial interpretation impossible—because judicial tribunals,
as such, cannot decide upon political considerations. Political reasons have not the requisite
certainty to afford rules of juridical interpretation. They are different in different men. They are
different in the same men at different times. And when a strict interpretation of the Constitution,
according to the fixed rules which govern the interpretation of laws, is abandoned, and the
theoretical opinions of individuals are allowed to control itsmeaning, we have no longer a
Constitution; we are under the government of individual men, who for the time being have
power to declare what the Constitution is, according to their own views of what it ought to mean.
When sucha method of interpretation of the Constitution obtains, in place of a republican
government, with limited and defined powers, we have a government which is merely an
exponent of the will of Congress; or what, in my opinion, would not be preferable, an exponent
of the individual political opinions of the members of this court.

If it can be shown by anything in the Constitution itself that when it confers on Congress the
power to make all needful rules and regulations respecting the Territory belonging to the United
States, the exclusion or theallowance of slavery was excepted; or if anything in the history of this
provision tends to show that such an exception was intended by those who framed and adopted
the Constitution to be introduced into it, I hold it to be my duty carefully to consider, and to
allow just weight to such considerations in interpreting the positive text of the Constitution. But
where the Constitution has said all needful rules and regulations, | must find something more
than theoretical reasoning to induce me to say it did not mean all.

Looking at the power of Congress over the Territories as of the extent just described, what
positive prohibition exists in the Constitution, which restrained Congress from enacting a law in
1820 to prohibit slavery north of 36°30° north latitude?

The only one suggested is that clause in the 5th article of the Amendmentsof the Constitution
which declares that no person shall be deprived of his life, liberty, or property, without due
process of law. | will now proceed to examinethe question, whether this clause is entitled to
the effect thus contributed to it. It isnecessary, first, to have a clear view of the nature and
incidents of that particular species of property which is now in question.

Slavery being contrary to natural right, is created only by municipal law. This is not only
plain in itself, and agreed by all writers on the subject, but is inferable from the Constitution,
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and has been explicitly declared by this court.The Constitution refers to slaves as “persons
held to service in one State, underthe laws thereof.” Nothing can more clearly describe a status
created by municipallaw. In Prigg v. Pennsylvania, this court said: “The state of slavery is
deemed tobe a mere municipal regulation, founded on and limited to the range of territorial
laws.” In Rankin v. Lydia, the Supreme Court of Appeals of Kentucky said: “Slavery is
sanctioned by the laws of this State, and the right to hold them under our municipal regulations is
unquestionable. But we view this as a right existing by positive law of a municipal character,
without foundation in the law of nature or the unwritten common law.” I am not acquainted with
any case or writer questioning the correctness of this doctrine.

The status of slavery is not necessarily always attended with the same powers on the part of
the master. The master is subject to the supreme power of the State, whose will controls his
action towards his slave, and this control mustbe defined and regulated by the municipal law.
In one State, as at one period ofthe Roman law, it may put the life of the slave into the hand of
the master; others, as those of the United States, which tolerate slavery, may treat the slave as a
person when the master takes his life; while in others, the law may recognize a right of the slave
to be protected from cruel treatment. In other words, the statusof slavery embraces every
condition, from that in which the slave is known to the law simply as a chattel, with no civil
rights, to that in which he is recognized as a person for all purposes, save the compulsory power
of directing and receiving the fruits of his labor. Which of these conditions shall attend the status
of slavery, must depend on the municipal law which creates and upholds it.

And not only must the status of slavery be created and measured bymunicipal law, but
the rights, powers and obligations which grow out of that status, must be defined, protected and
enforced by such laws. The liability of the master for the torts and crimes of his slave, and of
third persons for assaulting or injuring or harboring or kidnapping him, the forms and modes of
emancipation and sale, their subjection to the debts of the master, succession by the death of the
master, suits for freedom, the capacity of the slave to be party to a suit, or to be a witness, with
such police regulations as have existed in all civilized States where slavery has been tolerated,
are among the subjects upon which municipal legislation becomes necessary when slavery is
introduced.

Is it conceivable that the Constitution has conferred the right on every citizen to become a
resident on the Territory of the United States with his slaves, and there to hold them as such, but
has neither made nor provided for anymunicipal regulations which are essential to the existence
of slavery?

Is it not more rational to conclude that they who framed and adopted the Constitution were
aware that persons held to service under the laws of a State are property only to the extent and
under the conditions fixed by those laws; that they must cease to be available as property, when
their owners voluntarily place them permanently within another jurisdiction, where no
municipal laws on the subjectof slavery exist; and that, being aware of these principles, and
having said nothingto interfere with or displace them, or compel Congress to legislate in any
particular manner on the subject, and having empowered Congress to make all needful rules and
regulations respecting the Territory of the United States, it was their intention to leave to the
discretion of Congress what regulations, if any, should be made concerning slavery therein? . . .

| am of opinion that so much of the several acts of Congress as prohibited slavery and
involuntary servitude within that part of the Territory of Wisconsin lying north of 36°30° north
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latitude, and west of the river Mississippi, were constitutional and valid laws.
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