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Trinity Lutheran v. Comer (2017) 

582 U.S 449 

The Trinity Lutheran Church Child Learning Center is a Missouri preschool and daycare 

center. Originally established as a nonprofit organization, the Center later merged with Trinity 

Lutheran Church and now operates under its auspices on church property. Among the facilities at 

the center is a playground, which has a coarse pea gravel surface beneath much of the play 

equipment. In 2012, the center sought to replace a large portion of the pea gravel with a pour-in-

place rubber surface by participating in Missouri's Scrap Tire Program. The program, run by the 

state's Department of Natural Resources (DNR), offers reimbursement grants to qualifying 

nonprofit organizations that install playground surfaces made from recycled tires.  

In its application, the center disclosed its status as a ministry of Trinity Lutheran Church and 

specified that the center's mission was "to provide a safe, clean, and attractive school facility in 

conjunction with an educational program structured to allow a child to grow spiritually, 

physically, socially, and cognitively." After describing the playground and the safety hazards 

posed by its current surface, the center detailed the anticipated benefits of the proposed project: 

increasing access to the playground for all children, including those with disabilities, by providing 

a surface compliant with the Americans with Disabilities Act; providing a safe, long-lasting, and 

resilient surface under the play areas; and improving Missouri's environment by putting recycled 

tires to positive use. The center also noted that the benefits of a new surface would extend beyond 

its students to the local community, whose children often use the playground during non-school 

hours. The church sought $20,000 for its $30,580 playground project.  

Pursuant to a strict and express policy, DNR denied the center's application. The department 

explained that it could not provide financial assistance directly to a church consistent with 

Article I, Section 7 of the Missouri Constitution, which provides: 

That no money shall ever be taken from the public treasury, directly or indirectly, 

in aid of any church, sect or denomination of religion, or in aid of any priest, 

preacher, minister or teacher thereof, as such; and that no preference shall be given 

to nor any discrimination made against any church, sect or creed of religion, or 

any form of religious faith or worship. 

DNR ultimately awarded 14 grants as part of the 2012 program. Although the center ranked 

fifth out of the 44 applicants, it did not receive a grant because it was operated by Trinity Lutheran 

Church. 

Opinion of the Court: Roberts, Kennedy, Thomas (except at to footnote 3), Alito, Kagan, 

Gorsuch (except as to footnote 3).  

Concurring opinions: Thomas, Gorsuch (in part); Gorsuch, Thomas (in part); Breyer (in the 

judgment).  

Dissenting opinion: Sotomayor, Ginsburg. 

CHIEF JUSTICE ROBERTS delivered the opinion of the Court, except as to footnote 

3. 
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The Missouri Department of Natural Resources offers state grants to help public and private 

schools, nonprofit daycare centers, and other nonprofit entities purchase rubber playground 

surfaces made from recycled tires. Trinity Lutheran Church applied for such a grant for its 

preschool and daycare center and would have received one, but for the fact that Trinity Lutheran 

is a church. The Department had a policy of categorically disqualifying churches and other 

religious organizations from receiving grants under its playground resurfacing program. The 

question presented is whether the Department's policy violated the rights of Trinity Lutheran 

under the Free Exercise Clause of the First Amendment. . . .  

II 

The First Amendment provides, in part, that "Congress shall make no law respecting an 

establishment of religion, or prohibiting the free exercise thereof." The parties agree that the 

Establishment Clause of that Amendment does not prevent Missouri from including Trinity 

Lutheran in the Scrap Tire Program. That does not, however, answer the question under the Free 

Exercise Clause, because we have recognized that there is "play in the joints" between what the 

Establishment Clause permits and the Free Exercise Clause compels. Locke v. Davey (2004).  

The Free Exercise Clause "protect[s] religious observers against unequal treatment" and 

subjects to the strictest scrutiny laws that target the religious for "special disabilities" based on 

their "religious status." Church of Lukumi Babalu Aye, Inc. v. Hialeah (1993). Applying that 

basic principle, this Court has repeatedly confirmed that denying a generally available benefit 

solely on account of religious identity imposes a penalty on the free exercise of religion that can 

be justified only by a state interest "of the highest order." 

In Everson v. Board of Education of Ewing (1947), for example, we upheld against an 

Establishment Clause challenge a New Jersey law enabling a local school district to reimburse 

parents for the public transportation costs of sending their children to public and private schools, 

including parochial schools. In the course of ruling that the Establishment Clause allowed New 

Jersey to extend that public benefit to all its citizens regardless of their religious belief, we 

explained that a State "cannot hamper its citizens in the free exercise of their own religion. 

Consequently, it cannot exclude individual Catholics, Lutherans, Mohammedans, Baptists, Jews, 

Methodists, Non-believers, Presbyterians, or the members of any other faith, because of their 

faith, or lack of it, from receiving the benefits of public welfare legislation."  

Three decades later, in McDaniel v. Paty, the Court struck down under the Free Exercise 

Clause a Tennessee statute disqualifying ministers from serving as delegates to the State's 

constitutional convention. Writing for the plurality, Chief Justice Burger acknowledged that 

Tennessee had disqualified ministers from serving as legislators since the adoption of its first 

Constitution in 1796, and that a number of early States had also disqualified ministers from 

legislative office. This historical tradition, however, did not change the fact that the statute 

discriminated against McDaniel by denying him a benefit solely because of his "status as a 

'minister.'" McDaniel could not seek to participate in the convention while also maintaining his 

role as a minister; to pursue the one, he would have to give up the other. In this way, said Chief 

Justice Burger, the Tennessee law "effectively penalizes the free exercise of [McDaniel's] 

constitutional liberties." Joined by Justice Marshall in concurrence, Justice Brennan added that 

"because the challenged provision requires [McDaniel] to purchase his right to engage in the 

ministry by sacrificing his candidacy it impairs the free exercise of his religion."  
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In recent years, when this Court has rejected free exercise challenges, the laws in question 

have been neutral and generally applicable without regard to religion. We have been careful to 

distinguish such laws from those that single out the religious for disfavored treatment. . . .  

In Employment Division, Department of Human Resources of Oregon v. Smith (1990), we 

rejected a free exercise claim brought by two members of a Native American church denied 

unemployment benefits because they had violated Oregon's drug laws by ingesting peyote for 

sacramental purposes. . . . [W]e held that the Free Exercise Clause did not entitle the church 

members to a special dispensation from the general criminal laws on account of their religion. At 

the same time, we again made clear that the Free Exercise Clause did guard against the 

government's imposition of "special disabilities on the basis of religious views or religious 

status." . . .  

III 

A 

The Department's policy expressly discriminates against otherwise eligible recipients by 

disqualifying them from a public benefit solely because of their religious character. If the cases 

just described make one thing clear, it is that such a policy imposes a penalty on the free exercise 

of religion that triggers the most exacting scrutiny. This conclusion is unremarkable in light of 

our prior decisions. 

Like the disqualification statute in McDaniel, the Department's policy puts Trinity Lutheran 

to a choice: It may participate in an otherwise available benefit program or remain a religious 

institution. Of course, Trinity Lutheran is free to continue operating as a church, just as 

McDaniel was free to continue being a minister. But that freedom comes at the cost of automatic 

and absolute exclusion from the benefits of a public program for which the Center is otherwise 

fully qualified. And when the State conditions a benefit in this way, McDaniel says plainly that 

the State has punished the free exercise of religion: "To condition the availability of benefits . . . 

upon [a recipient's] willingness to . . . surrender[ ] his religiously impelled [status] effectively 

penalizes the free exercise of his constitutional liberties."  

The Department contends that merely declining to extend funds to Trinity Lutheran does not 

prohibit the Church from engaging in any religious conduct or otherwise exercising its religious 

rights. . . .  

It is true the Department has not criminalized the way Trinity Lutheran worships or told the 

Church that it cannot subscribe to a certain view of the Gospel. But, as the Department itself 

acknowledges, the Free Exercise Clause protects against "indirect coercion or penalties on the 

free exercise of religion, not just outright prohibitions." As the Court put it more than 50 years 

ago, "[i]t is too late in the day to doubt that the liberties of religion and expression may be 

infringed by the denial of or placing of conditions upon a benefit or privilege." Sherbert v. 

Verner (1963).  

Trinity Lutheran is not claiming any entitlement to a subsidy. It instead asserts a right to 

participate in a government benefit program without having to disavow its religious character. 

The "imposition of such a condition upon even a gratuitous benefit inevitably deter[s] or 

discourage[s] the exercise of First Amendment rights." The express discrimination against 

religious exercise here is not the denial of a grant, but rather the refusal to allow the Church—

solely because it is a church—to compete with secular organizations for a grant. Trinity Lutheran 
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is a member of the community too, and the State's decision to exclude it for purposes of this 

public program must withstand the strictest scrutiny. 

B 

. . . In this case, there is no dispute that Trinity Lutheran is put to the choice between being a 

church and receiving a government benefit. The rule is simple: No churches need apply.3  

C 

The State in this case expressly requires Trinity Lutheran to renounce its religious character 

in order to participate in an otherwise generally available public benefit program, for which it is 

fully qualified. Our cases make clear that such a condition imposes a penalty on the free exercise 

of religion that must be subjected to the "most rigorous" scrutiny.  

Under that stringent standard, only a state interest "of the highest order" can justify the 

Department's discriminatory policy. Yet the Department offers nothing more than Missouri's 

policy preference for skating as far as possible from religious establishment concerns. In the face 

of the clear infringement on free exercise before us, that interest cannot qualify as compelling. 

As we said when considering Missouri's same policy preference on a prior occasion, "the state 

interest asserted here—in achieving greater separation of church and State than is already 

ensured under the Establishment Clause of the Federal Constitution—is limited by the Free 

Exercise Clause."  

The State has pursued its preferred policy to the point of expressly denying a qualified 

religious entity a public benefit solely because of its religious character. Under our precedents, 

that goes too far. The Department's policy violates the Free Exercise Clause. . . .  

JUSTICE GORSUCH, with whom JUSTICE THOMAS joins, concurring in part. 

Missouri's law bars Trinity Lutheran from participating in a public benefits program only 

because it is a church. I agree this violates the First Amendment and I am pleased to join nearly 

all of the Court's opinion. I offer only two modest qualifications. 

First, the Court leaves open the possibility a useful distinction might be drawn between laws 

that discriminate on the basis of religious status and religious use. Respectfully, I harbor doubts 

about the stability of such a line. Does a religious man say grace before dinner? Or does a man 

begin his meal in a religious manner? Is it a religious group that built the playground? Or did a 

group build the playground so it might be used to advance a religious mission? The distinction 

blurs in much the same way the line between acts and omissions can blur when stared at too 

long, leaving us to ask (for example) whether the man who drowns by awaiting the incoming tide 

does so by act (coming upon the sea) or omission (allowing the sea to come upon him). Often 

enough the same facts can be described both ways. 

Neither do I see why the First Amendment's Free Exercise Clause should care. After all, that 

Clause guarantees the free exercise of religion, not just the right to inward belief (or status). And 

this Court has long explained that government may not "devise mechanisms, overt or disguised, 

designed to persecute or oppress a religion or its practices." Generally the government may not 

 

3

 This case involves express discrimination based on religious identity with respect to playground resurfacing. We do not 

address religious uses of funding or other forms of discrimination. 
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force people to choose between participation in a public program and their right to free exercise 

of religion. I don't see why it should matter whether we describe that benefit, say, as closed to 

Lutherans (status) or closed to people who do Lutheran things (use). It is free exercise either 

way. 

. . . Second, . . . I am unable to join the footnoted observation, n. 3, that "[t]his case involves 

express discrimination based on religious identity with respect to playground resurfacing." Of 

course the footnote is entirely correct, but I worry that some might mistakenly read it to suggest 

that only "playground resurfacing" cases, or only those with some association with children's 

safety or health, or perhaps some other social good we find sufficiently worthy, are governed by 

the legal rules recounted in and faithfully applied by the Court's opinion. Such a reading would 

be unreasonable for our cases are "governed by general principles, rather than ad hoc 

improvisations." And the general principles here do not permit discrimination against religious 

exercise—whether on the playground or anywhere else. 

JUSTICE SOTOMAYOR, with whom JUSTICE GINSBURG joins, dissenting. 

To hear the Court tell it, this is a simple case about recycling tires to resurface a playground. 

The stakes are higher. This case is about nothing less than the relationship between religious 

institutions and the civil government—that is, between church and state. The Court today 

profoundly changes that relationship by holding, for the first time, that the Constitution requires 

the government to provide public funds directly to a church. Its decision slights both our 

precedents and our history, and its reasoning weakens this country's longstanding commitment to 

a separation of church and state beneficial to both. 

I 

Founded in 1922, Trinity Lutheran Church (Church) "operates . . . for the express purpose of 

carrying out the commission of . . . Jesus Christ as directed to His church on earth." The Church 

uses "preaching, teaching, worship, witness, service, and fellowship according to the Word of 

God" to carry out its mission "to 'make disciples.'" The Church's religious beliefs include its 

desire to "associat[e] with the [Trinity Church Child] Learning Center." Located on Church 

property, the Learning Center provides daycare and preschool for about "90 children ages two to 

kindergarten."  

The Learning Center serves as "a ministry of the Church and incorporates daily religion and 

developmentally appropriate activities into . . . [its] program." In this way, "[t]hrough the 

Learning Center, the Church teaches a Christian world view to children of members of the 

Church, as well as children of non-member residents" of the area. These activities represent the 

Church's "sincere religious belief . . . to use [the Learning Center] to teach the Gospel to children 

of its members, as well to bring the Gospel message to non-members."  

The Learning Center's facilities include a playground, the unlikely source of this dispute. The 

Church provides the playground and other "safe, clean, and attractive" facilities "in conjunction 

with an education program structured to allow a child to grow spiritually, physically, socially, 

and cognitively." . . .  

II 

Properly understood then, this is a case about whether Missouri can decline to fund 

improvements to the facilities the Church uses to practice and spread its religious views. This 

Court has repeatedly warned that funding of exactly this kind—payments from the government 
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to a house of worship—would cross the line drawn by the Establishment Clause. So it is 

surprising that the Court mentions the Establishment Clause only to note the parties' agreement 

that it "does not prevent Missouri from including Trinity Lutheran in the Scrap Tire Program." 

Constitutional questions are decided by this Court, not the parties' concessions. The 

Establishment Clause does not allow Missouri to grant the Church's funding request because the 

Church uses the Learning Center, including its playground, in conjunction with its religious 

mission. The Court's silence on this front signals either its misunderstanding of the facts of this 

case or a startling departure from our precedents. 

A 

The government may not directly fund religious exercise. Put in doctrinal terms, such 

funding violates the Establishment Clause because it impermissibly "advanc[es] . . . religion." 

Nowhere is this rule more clearly implicated than when funds flow directly from the public 

treasury to a house of worship. . . . 

This case is no different. The Church seeks state funds to improve the Learning Center's 

facilities, which, by the Church's own avowed description, are used to assist the spiritual growth 

of the children of its members and to spread the Church's faith to the children of nonmembers. 

The Church's playground surface—like a Sunday School room's walls or the sanctuary's pews—

are integrated with and integral to its religious mission. The conclusion that the funding the 

Church seeks would impermissibly advance religion is inescapable. 

True, this Court has found some direct government funding of religious institutions to be 

consistent with the Establishment Clause. But the funding in those cases came with assurances 

that public funds would not be used for religious activity, despite the religious nature of the 

institution. The Church has not and cannot provide such assurances here. The Church has a 

religious mission, one that it pursues through the Learning Center. The playground surface 

cannot be confined to secular use any more than lumber used to frame the Church's walls, glass 

stained and used to form its windows, or nails used to build its altar. 

B 

The Court may simply disagree with this account of the facts and think that the Church does 

not put its playground to religious use. If so, its mistake is limited to this case. But if it agrees 

that the State's funding would further religious activity and sees no Establishment Clause 

problem, then it must be implicitly applying a rule other than the one agreed to in our 

precedents. . . . 

Such a break with precedent would mark a radical mistake. The Establishment Clause 

protects both religion and government from the dangers that result when the two become 

entwined, "not by providing every religion with an equal opportunity (say, to secure state 

funding or to pray in the public schools), but by drawing fairly clear lines of separation between 

church and state—at least where the heartland of religious belief, such as primary religious 

[worship], is at issue."  

III 

Even assuming the absence of an Establishment Clause violation and proceeding on the 

Court's preferred front—the Free Exercise Clause—the Court errs. It claims that the government 

may not draw lines based on an entity's religious "status." But we have repeatedly said that it 
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can. When confronted with government action that draws such a line, we have carefully 

considered whether the interests embodied in the Religion Clauses justify that line. The question 

here is thus whether those interests support the line drawn in Missouri's Article I, §7, separating 

the State's treasury from those of houses of worship. They unquestionably do. 

A 

The Establishment Clause prohibits laws "respecting an establishment of religion" and the 

Free Exercise Clause prohibits laws "prohibiting the free exercise thereof." "[I]f expanded to a 

logical extreme," these prohibitions "would tend to clash with the other." Even in the absence of 

a violation of one of the Religion Clauses, the interaction of government and religion can raise 

concerns that sound in both Clauses. For that reason, the government may sometimes act to 

accommodate those concerns, even when not required to do so by the Free Exercise Clause, 

without violating the Establishment Clause. And the government may sometimes act to 

accommodate those concerns, even when not required to do so by the Establishment Clause, 

without violating the Free Exercise Clause. “[T]here is room for play in the joints productive of a 

benevolent neutrality which will permit religious exercise to exist without sponsorship and 

without interference.” This space between the two Clauses gives government some room to 

recognize the unique status of religious entities and to single them out on that basis for exclusion 

from otherwise generally applicable laws. 

Invoking this principle, this Court has held that the government may sometimes relieve 

religious entities from the requirements of government programs. A State need not, for example, 

require nonprofit houses of worship to pay property taxes. It may instead "spar[e] the exercise of 

religion from the burden of property taxation levied on private profit institutions" and spare the 

government "the direct confrontations and conflicts that follow in the train of those legal 

processes" associated with taxation. Nor must a State require nonprofit religious entities to 

abstain from making employment decisions on the basis of religion. It may instead avoid 

imposing on these institutions a "[f]ear of potential liability [that] might affect the way" it 

"carried out what it understood to be its religious mission" and on the government the sensitive 

task of policing compliance. But the government may not invoke the space between the Religion 

Clauses in a manner that "devolve[s] into an unlawful fostering of religion."  

Invoking this same principle, this Court has held that the government may sometimes close 

off certain government aid programs to religious entities. The State need not, for example, fund 

the training of a religious group's leaders, those "who will preach their beliefs, teach their faith, 

and carry out their mission." It may instead avoid the historic "antiestablishment interests" raised 

by the use of "taxpayer funds to support church leaders." Locke v. Davey (2004). 

When reviewing a law that, like this one, singles out religious entities for exclusion from its 

reach, we thus have not myopically focused on the fact that a law singles out religious entities, 

but on the reasons that it does so. 

B 

Missouri has decided that the unique status of houses of worship requires a special rule when 

it comes to public funds. Its Constitution reflects that choice. . . . Missouri's decision, which has 

deep roots in our Nation's history, reflects a reasonable and constitutional judgment. 

1 
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This Court has consistently looked to history for guidance when applying the Constitution's 

Religion Clauses. Those Clauses guard against a return to the past, and so that past properly 

informs their meaning. This case is no different. 

This Nation's early experience with, and eventual rejection of, established religion—

shorthand for "sponsorship, financial support, and active involvement of the sovereign in 

religious activity"—defies easy summary. No two States' experiences were the same. In some a 

religious establishment never took hold. In others establishment varied in terms of the sect (or 

sects) supported, the nature and extent of that support, and the uniformity of that support across 

the State. Where establishment did take hold, it lost its grip at different times and at different 

speeds.  

Despite this rich diversity of experience, the story relevant here is one of consistency. The 

use of public funds to support core religious institutions can safely be described as a hallmark of 

the States' early experiences with religious establishment. Every state establishment saw laws 

passed to raise public funds and direct them toward houses of worship and ministers. And as the 

States all disestablished, one by one, they all undid those laws.  

Those who fought to end the public funding of religion based their opposition on a powerful 

set of arguments, all stemming from the basic premise that the practice harmed both civil 

government and religion. The civil government, they maintained, could claim no authority over 

religious belief. For them, support for religion compelled by the State marked an overstep of 

authority that would only lead to more. Equally troubling, it risked divisiveness by giving 

religions reason to compete for the State's beneficence. Faith, they believed, was a personal 

matter, entirely between an individual and his god. Religion was best served when sects reached 

out on the basis of their tenets alone, unsullied by outside forces, allowing adherents to come to 

their faith voluntarily. Over and over, these arguments gained acceptance and led to the end of 

state laws exacting payment for the support of religion. . . . 

2 

. . . [T]urning over public funds to houses of worship implicates serious antiestablishment 

and free exercise interests. The history just discussed fully supports this conclusion. As states 

disestablished, they repealed laws allowing taxation to support religion because the practice 

threatened other forms of government support for, involved some government control over, and 

weakened supporters' control of religion. Common sense also supports this conclusion. Recall 

that a state may not fund religious activities without violating the Establishment Clause. A state 

can reasonably use status as a "house of worship" as a stand-in for "religious activities." Inside a 

house of worship, dividing the religious from the secular would require intrusive line-drawing by 

government, and monitoring those lines would entangle government with the house of worship's 

activities. And so while not every activity a house of worship undertakes will be inseparably 

linked to religious activity, "the likelihood that many are makes a categorical rule a suitable 

means to avoid chilling the exercise of religion." Finally, and of course, such funding implicates 

the free exercise rights of taxpayers by denying them the chance to decide for themselves 

whether and how to fund religion. If there is any "'room for play in the joints' between" the 

Religion Clauses, it is here.  

As was true in Locke, a prophylactic rule against the use of public funds for houses of 

worship is a permissible accommodation of these weighty interests. The rule has a historical 

pedigree identical to that of the provision in Locke. Almost all of the States that ratified the 
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Religion Clauses operated under this rule. Seven had placed this rule in their State Constitutions. 

Three enforced it by statute or in practice. Only one had not yet embraced the rule. Today, thirty-

eight States have a counterpart to Missouri's Article I, §7. The provisions, as a general matter, 

date back to or before these States' original Constitutions. That so many States have for so long 

drawn a line that prohibits public funding for houses of worship, based on principles rooted in 

this Nation's understanding of how best to foster religious liberty, supports the conclusion that 

public funding of houses of worship "is of a different ilk." Locke (2004). . . . 

3 

In the Court's view, none of this matters. It focuses on one aspect of Missouri's Article I, §7, 

to the exclusion of all else: that it denies funding to a house of worship, here the Church, "simply 

because of what it [i]s—a church." The Court describes this as a constitutionally impermissible 

line based on religious "status" that requires strict scrutiny. Its rule is out of step with our 

precedents in this area, and wrong on its own terms. 

The Constitution creates specific rules that control how the government may interact with 

religious entities. And so of course a government may act based on a religious entity's "status" as 

such. It is that very status that implicates the interests protected by the Religion Clauses. 

Sometimes a religious entity's unique status requires the government to act. Other times, it 

merely permits the government to act. In all cases, the dispositive issue is not whether religious 

"status" matters—it does, or the Religion Clauses would not be at issue—but whether the 

government must, or may, act on that basis. 

Start where the Court stays silent. Its opinion does not acknowledge that our precedents have 

expressly approved of a government's choice to draw lines based on an entity's religious status. 

Those cases did not deploy strict scrutiny to create a presumption of unconstitutionality, as the 

Court does today. Instead, they asked whether the government had offered a strong enough 

reason to justify drawing a line based on that status. . . . 

The Court offers no real reason for rejecting the balancing approach in our precedents in 

favor of strict scrutiny, beyond its references to discrimination. The Court's desire to avoid what 

it views as discrimination is understandable. But in this context, the description is particularly 

inappropriate. A State's decision not to fund houses of worship does not disfavor religion; rather, 

it represents a valid choice to remain secular in the face of serious establishment and free 

exercise concerns. That does not make the State "atheistic or antireligious." It means only that 

the State has "establishe[d] neither atheism nor religion as its official creed." The Court's 

conclusion "that the only alternative to governmental support of religion is governmental 

hostility to it represents a giant step backward in our Religion Clause jurisprudence."  

At bottom, the Court creates the following rule today: The government may draw lines on the 

basis of religious status to grant a benefit to religious persons or entities but it may not draw lines 

on that basis when doing so would further the interests the Religion Clauses protect in other 

ways. Nothing supports this lopsided outcome. Not the Religion Clauses, as they protect 

establishment and free exercise interests in the same constitutional breath, neither privileged over 

the other. Not precedent, since we have repeatedly explained that the Clauses protect not religion 

but "the individual's freedom of conscience"—that which allows him to choose religion, reject it, 

or remain undecided. And not reason, because as this case shows, the same interests served by 

lifting government-imposed burdens on certain religious entities may sometimes be equally 

served by denying government-provided benefits to certain religious entities. . . . 
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IV 

. . . The Court today dismantles a core protection for religious freedom provided in these 

Clauses. It holds not just that a government may support houses of worship with taxpayer funds, 

but that—at least in this case and perhaps in others—it must do so whenever it decides to create a 

funding program. History shows that the Religion Clauses separate the public treasury from 

religious coffers as one measure to secure the kind of freedom of conscience that benefits both 

religion and government. If this separation means anything, it means that the government cannot, 

or at the very least need not, tax its citizens and turn that money over to houses of worship. The 

Court today blinds itself to the outcome this history requires and leads us instead to a place 

where separation of church and state is a constitutional slogan, not a constitutional commitment.  

I dissent. 


