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The relevant facts of this COVID-19 case are presented in the opinions below.
Opinion of the Court: Per Curiam
Concurring opinions: Gorsuch, Kavanaugh.

Dissenting opinions: Roberts; Breyer, Sotomayor, Kagan; Sotomoyor, Kagan.

PER CURIAM.

... [Petitioners] seek relief from an Executive Order issued by the Governor of New York
that imposes very severe restrictions on attendance at religious services in areas classified as
“red” or “orange” zones. In red zones, no more than 10 persons may attend each religious
service, and in orange zones, attendance is capped at 25. The two applications, one filed by the
Roman Catholic Diocese of Brooklyn and the other by Agudath Israel of America and affiliated
entities, contend that these restrictions violate the Free Exercise Clause of the First Amendment,
and they ask us to enjoin enforcement of the restrictions while they pursue appellate review.
Citing a variety of remarks made by the Governor, Agudath Israel argues that the Governor
specifically targeted the Orthodox Jewish community and gerrymandered the boundaries of red
and orange zones to ensure that heavily Orthodox areas were included. Both the Diocese and
Agudath Israel maintain that the regulations treat houses of worship much more harshly than
comparable secular facilities. And they tell us without contradiction that they have complied with
all public health guidance, have implemented additional precautionary measures, and have
operated at 25% or 33% capacity for months without a single outbreak.

The applicants have clearly established their entitlement to relief pending appellate review.
They have shown that their First Amendment claims are likely to prevail, that denying them
relief would lead to irreparable injury, and that granting relief would not harm the public interest.
Because of the need to issue an order promptly, we provide only a brief summary of the reasons
why immediate relief is essential.

Likelihood of success on the merits. The applicants have made a strong showing that the
challenged restrictions violate “the minimum requirement of neutrality” to religion. As noted by
the dissent in the court below, statements made in connection with the challenged rules can be
viewed as targeting the “ultra-Orthodox [Jewish] community.” But even if we put those
comments aside, the regulations cannot be viewed as neutral because they single out houses of
worship for especially harsh treatment.

In a red zone, while a synagogue or church may not admit more than 10 persons, businesses
categorized as “essential” may admit as many people as they wish. And the list of “essential”
businesses includes things such as acupuncture facilities, camp grounds, garages, as well as
many whose services are not limited to those that can be regarded as essential, such as all plants
manufacturing chemicals and microelectronics and all transportation facilities. The disparate
treatment is even more striking in an orange zone. While attendance at houses of worship is
limited to 25 persons, even non-essential businesses may decide for themselves how many
persons to admit.



These categorizations lead to troubling results. At the hearing in the District Court, a health
department official testified about a large store in Brooklyn that could “literally have hundreds of
people shopping there on any given day.” Yet a nearby church or synagogue would be prohibited
from allowing more than 10 or 25 people inside for a worship service. And the Governor has
stated that factories and schools have contributed to the spread of COVID-19, but they are
treated less harshly than the Diocese’s churches and Agudath Israel’s synagogues, which have
admirable safety records.

Because the challenged restrictions are not “neutral” and of “general applicability,” they
must satisfy “strict scrutiny,” and this means that they must be “narrowly tailored” to serve a
“compelling” state interest. Stemming the spread of COVID-19 is unquestionably a compelling
interest, but it is hard to see how the challenged regulations can be regarded as “narrowly
tailored.” They are far more restrictive than any COVID-related regulations that have previously
come before the Court, much tighter than those adopted by many other jurisdictions hard-hit by
the pandemic, and far more severe than has been shown to be required to prevent the spread of
the virus at the applicants’ services. The District Court noted that “there ha[d] not been any
COVID-19 outbreak in any of the Diocese’s churches since they reopened,” and it praised the
Diocese’s record in combatting the spread of the disease. . . .

Not only is there no evidence that the applicants have contributed to the spread of COVID—
19 but there are many other less restrictive rules that could be adopted to minimize the risk to
those attending religious services. Among other things, the maximum attendance at a religious
service could be tied to the size of the church or synagogue. Almost all of the 26 Diocese
churches immediately affected by the Executive Order can seat at least 500 people, about 14 can
accommodate at least 700, and 2 can seat over 1,000. Similarly, Agudath Israel of Kew Garden
Hills can seat up to 400. It is hard to believe that admitting more than 10 people to a 1,000—seat
church or 400-seat synagogue would create a more serious health risk than the many other
activities that the State allows.

Irreparable harm. There can be no question that the challenged restrictions, if enforced, will
cause irreparable harm. “The loss of First Amendment freedoms, for even minimal periods of
time, unquestionably constitutes irreparable injury.” Elrod v. Burns (1976). If only 10 people are
admitted to each service, the great majority of those who wish to attend Mass on Sunday or
services in a synagogue on Shabbat will be barred. And while those who are shut out may in
some instances be able to watch services on television, such remote viewing is not the same as
personal attendance. Catholics who watch a Mass at home cannot receive communion, and there
are important religious traditions in the Orthodox Jewish faith that require personal attendance.

Public interest. Finally, it has not been shown that granting the applications will harm the
public. As noted, the State has not claimed that attendance at the applicants’ services has resulted
in the spread of the disease. And the State has not shown that public health would be imperiled if
less restrictive measures were imposed.

Members of this Court are not public health experts, and we should respect the judgment of
those with special expertise and responsibility in this area. But even in a pandemic, the
Constitution cannot be put away and forgotten. The restrictions at issue here, by effectively
barring many from attending religious services, strike at the very heart of the First Amendment’s
guarantee of religious liberty. Before allowing this to occur, we have a duty to conduct a serious
examination of the need for such a drastic measure. . . .



For these reasons, we hold that enforcement of the Governor’s severe restrictions on the
applicants’ religious services must be enjoined.

JusTiCE GORSUCH, concurring.

Government is not free to disregard the First Amendment in times of crisis. At a minimum,
that Amendment prohibits government officials from treating religious exercises worse than
comparable secular activities, unless they are pursuing a compelling interest and using the least
restrictive means available. Yet recently, during the COVID pandemic, certain States seem to
have ignored these long-settled principles.

Today’s case supplies just the latest example. New York’s Governor has asserted the power
to assign different color codes to different parts of the State and govern each by executive
decree. In “red zones,” houses of worship are all but closed—Ilimited to a maximum of 10
people. In the Orthodox Jewish community that limit might operate to exclude all women,
considering 10 men are necessary to establish a minyan, or a quorum. In “orange zones,” it’s not
much different. Churches and synagogues are limited to a maximum of 25 people. These
restrictions apply even to the largest cathedrals and synagogues, which ordinarily hold hundreds.
And the restrictions apply no matter the precautions taken, including social distancing, wearing
masks, leaving doors and windows open, forgoing singing, and disinfecting spaces between
services.

At the same time, the Governor has chosen to impose no capacity restrictions on certain
businesses he considers “essential.” And it turns out the businesses the Governor considers
essential include hardware stores, acupuncturists, and liquor stores. Bicycle repair shops, certain
signage companies, accountants, lawyers, and insurance agents are all essential too. So, at least
according to the Governor, it may be unsafe to go to church, but it is always fine to pick up
another bottle of wine, shop for a new bike, or spend the afternoon exploring your distal points
and meridians. Who knew public health would so perfectly align with secular convenience?

As almost everyone on the Court today recognizes, squaring the Governor’s edicts with our
traditional First Amendment rules is no easy task. People may gather inside for extended periods
in bus stations and airports, in laundromats and banks, in hardware stores and liquor shops. No
apparent reason exists why people may not gather, subject to identical restrictions, in churches or
synagogues, especially when religious institutions have made plain that they stand ready, able,
and willing to follow all the safety precautions required of “essential” businesses and perhaps
more besides. The only explanation for treating religious places differently seems to be a
judgment that what happens there just isn’t as “essential” as what happens in secular spaces.
Indeed, the Governor is remarkably frank about this: In his judgment laundry and liquor, travel
and tools, are all “essential” while traditional religious exercises are not. That is exactly the kind
of discrimination the First Amendment forbids.

Nor is the problem an isolated one. In recent months, certain other Governors have issued
similar edicts. At the flick of a pen, they have asserted the right to privilege restaurants,
marijuana dispensaries, and casinos over churches, mosques, and temples. See Calvary Chapel
Dayton Valley v. Sisolak (2020) (GorsucH, J., dissenting). In far too many places, for far too
long, our first freedom has fallen on deaf ears.
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... It is time—past time—to make plain that, while the pandemic poses many grave
challenges, there is no world in which the Constitution tolerates color-coded executive edicts that
reopen liquor stores and bike shops but shutter churches, synagogues, and mosques.

CHIEF JUSTICE ROBERTS, dissenting.

| would not grant injunctive relief under the present circumstances. There is simply no need
to do so. After the Diocese and Agudath Israel filed their applications, the Governor revised the
designations of the affected areas. None of the houses of worship identified in the applications is
now subject to any fixed numerical restrictions. At these locations, the applicants can hold
services with up to 50% of capacity, which is at least as favorable as the relief they currently
seek. . ..

JUSTICE BREYER, with whom JUSTICE SOTOMAYOR and JUSTICE KAGAN join, dissenting.

... COVID-19 has infected more than 12 million Americans and caused more than 250,000
deaths nationwide. At least 26,000 of those deaths have occurred in the State of New York, with
16,000 in New York City alone. And the number of COVID-19 cases is many times the number
of deaths. The Nation is now experiencing a second surge of infections. In New York, for
example, the 7-day average of new confirmed cases per day has risen from around 700 at the end
of the summer to over 4,800 last week. Nationwide, the number of new confirmed cases per day
is now higher than it has ever been.

At the same time, members of the scientific and medical communities tell us that the virus is
transmitted from person to person through respiratory droplets produced when a person or group
of people talk, sing, cough, or breathe near each other. Thus, according to experts, the risk of
transmission is higher when people are in close contact with one another for prolonged periods
of time, particularly indoors or in other enclosed spaces. The nature of the epidemic, the spikes,
the uncertainties, and the need for quick action, taken together, mean that the State has
countervailing arguments based upon health, safety, and administrative considerations that must
be balanced against the applicants’ First Amendment challenges. That fact, along with others that
JUSTICE SOTOMAYOR describes, means that the applicants’ claim of a constitutional violation (on
which they base their request for injunctive relief) is far from clear. At the same time, the
public’s serious health and safety needs, which call for swift government action in ever changing
circumstances, also mean that it is far from clear that “the balance of equities tips in [the
applicants’] favor,” or “that an injunction is in the public interest.” . . .

JUSTICE SOTOMAYOR, with whom JusTICE KAGAN joins, dissenting.

Amidst a pandemic that has already claimed over a quarter million American lives, the Court
today enjoins one of New York’s public health measures aimed at containing the spread of
COVID-19 in areas facing the most severe outbreaks. Earlier this year, this Court twice stayed
its hand when asked to issue similar extraordinary relief. See South Bay United Pentecostal
Church v. Newsom (2020); Calvary Chapel Dayton Valley v. Sisolak (2020). | see no
justification for the Court’s change of heart, and I fear that granting applications such as the one
filed by the Roman Catholic Diocese of Brooklyn (Diocese) will only exacerbate the Nation’s
suffering.

South Bay and Calvary Chapel provided a clear and workable rule to state officials seeking
to control the spread of COVID-19: They may restrict attendance at houses of worship so long
as comparable secular institutions face restrictions that are at least equally as strict. New York’s



safety measures fall comfortably within those bounds. Like the States in South Bay and Calvary
Chapel, New York applies “[s]imilar or more severe restrictions ... to comparable secular
gatherings, including lectures, concerts, movie showings, spectator sports, and theatrical
performances, where large groups of people gather in close proximity for extended periods of
time.” Likewise, New York “treats more leniently only dissimilar activities, such as operating
grocery stores, banks, and laundromats, in which people neither congregate in large groups nor
remain in close proximity for extended periods.” That should be enough to decide this case.

The Diocese attempts to get around South Bay and Calvary Chapel by disputing New York’s
conclusion that attending religious services poses greater risks than, for instance, shopping at big
box stores. But the District Court rejected that argument as unsupported by the factual record.
Undeterred, JusTICE GORSUCH offers up his own examples of secular activities he thinks might
pose similar risks as religious gatherings, but which are treated more leniently under New York’s
rules (e.g., going to the liquor store or getting a bike repaired). But JusTICE GORSUCH does not
even try to square his examples with the conditions medical experts tell us facilitate the spread of
COVID-19: large groups of people gathering, speaking, and singing in close proximity indoors
for extended periods of time. Unlike religious services, which “have every one of th[ose] risk
factors,” bike repair shops and liquor stores generally do not feature customers gathering inside
to sing and speak together for an hour or more at a time. Justices of this Court play a deadly
game in second guessing the expert judgment of health officials about the environments in which
a contagious virus, now infecting a million Americans each week, spreads most easily. . . .

* * *

Free religious exercise is one of our most treasured and jealously guarded constitutional
rights. States may not discriminate against religious institutions, even when faced with a crisis as
deadly as this one. But those principles are not at stake today. The Constitution does not forbid
States from responding to public health crises through regulations that treat religious institutions
equally or more favorably than comparable secular institutions, particularly when those
regulations save lives. Because New York’s COVID-19 restrictions do just that, I respectfully
dissent.



