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Red Lion Broadcasting Co. v. Federal Communications Commission (1969) 

395 U.S. 367 

The Federal Communications Commission for many years imposed on television and radio 

broadcasters a "fairness doctrine," requiring that broadcasters present discussion of public issues 

and that each side of those issues be given fair coverage. In this case it ruled that the Red Lion 

Broadcasting Company had failed to meet its obligation under the doctrine by broadcasting a 

personal attack on Fred Cook, a left-wing author, and ordered it to send a transcript of the 

program to Cook and provide him with reply time, whether or not he could pay for it. On appeal, 

the Court of Appeals for the District of Columbia Circuit upheld the FCC position. After the 

commencement of the Red Lion litigation, the FCC adopted regulations designed to make the 

personal-attack aspect of the fairness doctrine more precise and more readily enforceable. The 

Court of Appeals for the Seventh Circuit, however, held that these regulations violated the First 

Amendment in Radio Television News Directors Association v. United States (referred to as 

RTNDA by the Supreme Court). The Supreme Court granted certiorari in both Red Lion and 

RTNDA and decided them jointly.  

Opinion of the Court: White, Warren, Black, Harlan, Brennan, Stewart, Fortas, Marshall. 

Not participating: Douglas. 

 

MR. JUSTICE WHITE delivered the opinion of the Court. 

The broadcasters challenge the fairness doctrine and its specific manifestations in the 

personal attack and political editorial rules on conventional First Amendment grounds, alleging 

that the rules abridge their freedom of speech and press. Their contention is that the First 

Amendment protects their desire to use their allotted frequencies continuously to broadcast 

whatever they choose, and to exclude whomever they choose from ever using that frequency. No 

man may be prevented from saying or publishing what he thinks, or from refusing in his speech 

or other utterances to give equal weight to the views of his opponents. This right, they say, 

applies equally to broadcasters. 

A 

Although broadcasting is clearly a medium affected by a First Amendment interest, 

differences in the characteristics of news media justify differences in the First Amendment 

standards applied to them. For example, the ability of new technology to produce sounds more 

raucous than those of the human voice justifies restrictions on the sound level, and on the hours 

and places of use, of sound trucks so long as the restrictions are reasonable and applied without 

discrimination. Kovacs v. Cooper (1949).… 

When two people converse face to face, both should not speak at once if either is to be 

clearly understood. But the range of the human voice is so limited that there could be meaningful 

communications if half the people in the United States were talking and the other half listening. 

Just as clearly, half the people might publish and the other half read. But the reach of radio 

signals is incomparably greater than the range of the human voice and the problem of 

interference is a massive reality. The lack of know-how and equipment may keep many from the 

air, but only a tiny fraction of those with resources and intelligence can hope to communicate by 
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radio at the same time if intelligible communication is to be had, even if the entire radio 

spectrum is utilized in the present state of commercially acceptable technology. 

It was this fact, and the chaos which ensued from permitting anyone to use any frequency at 

whatever power level he wished, which made necessary the enactment of the Radio Act of 1927 

and the Communications Act of 1934. It would be strange if the First Amendment, aimed at 

protecting and furthering communications, prevented the Government from making radio 

communication possible by requiring licenses to broadcast and by limiting the number of 

licenses so as not to overcrowd the spectrum. 

This has been the consistent view of the Court. Congress unquestionably has the power to 

grant and deny licenses and to eliminate existing stations. No one has a First Amendment right to 

a license or to monopolize a radio frequency; to deny a station license because "the public 

interest" requires it "is not a denial of free speech." 

By the same token, as far as the First Amendment is concerned those who are licensed stand 

no better than those to whom licenses are refused. A license permits broadcasting, but the 

licensee has no constitutional right to be the one who holds the license or to monopolize a radio 

frequency to the exclusion of his fellow citizens. There is nothing in the First Amendment which 

prevents the Government from requiring a licensee to share his frequency with others and to 

conduct himself as a proxy or fiduciary with obligations to present those views and voices which 

are representative of his community and which would otherwise, by necessity, be barred from the 

airwaves. 

This is not to say that the First Amendment is irrelevant to public broadcasting. The people 

as a whole retain their interest in free speech by radio and their collective right to have the 

medium function consistently with the ends and purposes of the First Amendment. It is the right 

of the viewers and listeners, not the right of the broadcasters, which is paramount. It is the 

purpose of the First Amendment to preserve an uninhibited marketplace of ideas in which truth 

will ultimately prevail, rather than to countenance monopolization of that market, whether it be 

by the Government itself or a private licensee. It is the right of the public to receive suitable 

access to social, political, esthetic, moral, and other ideas and experiences which is crucial here. 

That right may not constitutionally be abridged either by Congress or by the FCC. 

B 

Rather than confer frequency monopolies on a relatively small number of licensees, in a 

Nation of 200,000,000, the Government could surely have decreed that each frequency should be 

shared among all or some of those who wish to use it, each being assigned a portion of the 

broadcast day or the broadcast week. The ruling and regulations at issue here do not go quite so 

far. They assert that under specified circumstances, a licensee must offer to make available a 

reasonable amount of broadcast time to those who have a view different from that which has 

already been expressed on his station. The expression of a political endorsement, or of a personal 

attack while dealing with a controversial public issue, simply triggers this time sharing. As we 

have said, the First Amendment confers no right on licensees to prevent others from broadcasting 

on "their" frequencies and no right to an unconditional monopoly of a scarce resource which the 

Government has denied others the right to use. 

Nor can we say that it is inconsistent with the First Amendment goal of producing an 

informed public capable of conducting its own affairs to require a broadcaster to permit answers 
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to personal attacks occurring in the course of discussing controversial issues, or to require that 

the political opponents of those endorsed by the station be given a chance to communicate with 

the public. Otherwise, station owners and a few networks would have unfettered power to make 

time available only to the highest bidders, to communicate only their own views on public issues, 

people and candidates, and to permit on the air only those with whom they agreed. There is no 

sanctuary in the First Amendment for unlimited private censorship operating in a medium not 

open to all. "Freedom of the press from governmental interference under the First Amendment 

does not sanction repression of that freedom by private interests." Associated Press v. United 

States (1945). 

C 

It is strenuously argued, however, that if political editorials or personal attacks will trigger an 

obligation in broadcasters to afford the opportunity for expression to speakers who need not pay 

for time and whose views are unpalatable to the licensees, then broadcasters will be irresistibly 

forced to self-censorship and their coverage of controversial public issues will be eliminated or at 

least rendered totally ineffective. Such a result would indeed be a serious matter, for should 

licensees actually eliminate their coverage of controversial issues, the purposes of the doctrine 

would be stifled.… 

That this will occur now seems unlikely, however, since if present licensees should suddenly 

prove timorous, the Commission is not powerless to insist that they give adequate and fair 

attention to public issues. It does not violate the First Amendment to treat licensees given the 

privilege of using scarce radio frequencies as proxies for the entire community, obligated to give 

suitable time and attention to matters of great public concern. To condition the granting or 

renewal of licenses on a willingness to present representative community views on controversial 

issues is consistent with the ends and purposes of those constitutional provisions forbidding the 

abridgment of freedom of speech and freedom of the press. 

In view of the scarcity of broadcast frequencies, the Government's role in allocating those 

frequencies, and the legitimate claims of those unable without governmental assistance to gain 

access to those frequencies for expression of their views, we hold the regulations and ruling at 

issue here are both authorized by statute and constitutional. The judgment of the Court of 

Appeals in Red Lion is affirmed and that in RTNDA reversed and the causes remanded for 

proceedings consistent with this opinion. 


