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In 1961 the Supreme Court decided four cases involving the constitutionality of state Sunday
closing laws, of which McGowan v. Maryland and Braunfeld v. Brown are the most important.
Maryland's Sunday closing laws proscribed virtually all commercial activity on Sundays. After
Margaret McGowan and other employees of a large discount department store were convicted of
violating state law by selling "a threering, loose-leaf binder, a can of floor wax, a stapler and
staples, and a toy submarine," they challenged the constitutionality of the Sunday closing laws
partially on the grounds that by allowing some commercial activity, the statutes violated the equal
protection of the laws. The Supreme Court unanimously rejected that claim. Their more substantial
challenge, however, was that the laws violated the Establishment Clause of the First Amendment.

Opinion of the Court: Warren, Black, Clark, Brennan, Whittaker, Stewart.
Concurring opinion: Frankfurter, Harlan.

Dissenting opinion: Douglas.

MR. CHIEF JUSTICE WARREN delivered the opinion of the Court.

™

The essence of appellants' "establishment” argument is that Sunday is the Sabbath day of the
predominant Christian sects; that the purpose of the enforced stoppage of labor on that day is to
facilitate and encourage church attendance; that - the purpose of setting Sunday as a day of
universal rest is to induce people with no religion or people with marginal religious beliefs to
join the predominant Christian sects; that the purpose of the atmosphere of tranquility created by
Sunday closing is to aid the conduct of church services and religious observance of the sacred
day. In substantiating their "establishment" argument, appellants rely on the wording of the
present Maryland statutes, on earlier versions of the current Sunday laws and on prior judicial
characterizations of these laws by the Maryland Court of Appeals.... There is no dispute that the
original laws which dealt with Sunday labor were motivated by religious forces. But what we
must decide is whether present Sunday legislation, having undergone extensive changes from the
earliest forms, still retains its religious character. Closing Laws go far back into American
history, having been brought to the colonies with a background of English legislation dating to
the thirteenth century. . . . More recently, further secular justifications have been advanced for
making Sunday a day of rest, a day when people may recover from the labors of the week just
passed and may physically and mentally prepare for the week's work to come. In England, during
the First World War, a committee investigating the health conditions of munitions workers
reported that "if the maximum output is to be secured and maintained for any length of time, a
weekly period of rest must be allowed. . . . On economic and social grounds alike this weekly
period of rest is best provided on Sunday."

The proponents of Sunday closing legislation are no longer exclusively representatives of
religious interest. . . .

In light of the evolution of our Sunday Closing Laws through the centuries, and of their more
or less recent emphasis upon secular considerations it is not difficult to discern that as presently
written and administered, most of them, at least are of a secular rather than of a religious



character, and that presently they bear no relationship to establishment of religion as those words
are used in the Constitution of the United States.

The present purpose and effect of most of them is to provide a uniform day of rest for all
citizens; the fact that this day is Sunday, a day of particular significance for the dominant
Christian sects, does not bar the State from achieving its secular goals. To say that the States
cannot prescribe Sunday as a day of rest for these purposes solely because centuries ago such
laws had their genesis in religion would give a constitutional interpretation of hostility to the
public welfare rather than one of mere separation of church and State....

....We are told that the State has other means at its disposal to accomplish its secular purpose,
other courses that would not even remotely or incidentally give state aid to religion. On this
basis, we are asked to hold these statutes invalid on the ground that the State's power to regulate
conduct in the public interest may only be executed in a way that does not unduly or
unnecessarily infringe upon the religious provisions of the First Amendment. . . . It is true that if
the State's interest were simply to provide for its citizens a periodic respite from work, a
regulation demanding that everyone rest one day in seven, leaving the choice of the day to the
individual, would suffice.

However, the State's purpose is not merely to provide a one-day-in-seven work stoppage. In
addition to this, the State seeks to set one day apart from all others as a day of rest, repose,
recreation and tranquility—a day which all members of the family and community have the
opportunity to spend and enjoy together, a day on which there exists relative quiet and
disassociation from the everyday intensity of commercial activities, a day on which people may
visit friends and relatives who are not available during working days.

Obviously, a State is empowered to determine that a rest-one-day-in-seven statute would not
accomplish this purpose; that it would not provide for a general cessation of activity, a special
atmosphere of tranquility, a day which all members of the family or friends and relatives might
spend together. Furthermore, it seems plain that the problems involved in enforcing such a
provision would be exceedingly more difficult than those in enforcing a common-day-of-rest
provision.

Moreover, it is common knowledge that the first day of the week has come to have special
significance as a rest day in this country. People of all religions and people with no religion
regard Sunday as a time for family activity, for visiting friends and relatives, for late sleeping, for
passive and active entertainments, for dining out, and the like.... The cause is irrelevant; the fact
exists. It would seem unrealistic for enforcement purposes and perhaps detrimental to the general
welfare to require a State to choose a common day of rest other than that which most persons
would select of their own accord. For these reasons, we hold that the Maryland statutes are not
laws respecting an establishment of religion....

Accordingly, the decision is
Affirmed.
MR. JUSTICE DOUGLAS, dissenting.

The question is not whether one day out of seven can be imposed by a State as a day of rest.
The question is not whether Sunday can by force of custom and habit be retained a day of rest.
The question is whether a State can impose criminal sanctions on those who, unlike the Christian



majority that makes up our society, worship on a different day or do not share the religious
scruples of the majority....

... The "establishment" clause protects citizens against any law which selects any religious
custom, practice, or ritual, puts the force of government behind it, and fines, imprisons, or
otherwise penalizes a person for not observing it. The Government plainly could not join forces
with one religious group and decree a universal and symbolic circumcision. Nor could it require
all children to be baptized or give tax exemptions only to those whose children were baptized.

Could it require a fast from sunrise to sunset throughout the Moslem month of Ramadan? I
should think not. Yet why then can it make criminal the doing of other acts, as innocent as eating,
during the day that Christians revere?...

We have then... Sunday laws that find their source in Exodus, that were brought here by the
Virginians and by the Puritans, and that are today maintained, construed, and justified because
they respect the views of our dominant religious groups and provide a needed day of rest....

The Court picks and chooses language from various decisions to bolster its conclusion that
these Sunday laws in the modern setting are “civil regulations.” No matter how much is written,
no matter what is said, the parentage of these laws is the Fourth Commandment; and they serve
and satisfy the religious predisposition of our Christian Communities....

These laws are sustained because, it is said the First Amendment is concerned with religious
convictions or opinion, not with conduct. But it is a strange Bill of Rights that makes it possible
for the dominant religious group to bring the minority to heel because the minority, in the doing
of acts which intrinsically are wholesome and not antisocial, does not defer to the majority’s
religious reliefs. Some have religious scruples against eating pork. Those scruples, no matter
how bizarre they might seem to some, are within the ambit of the First Amendment....Is it
possible that a majority of a state legislature having those religious scruples could make it
criminal for the nonbeliever to sell pork? Some have religious scruples against slaughtering
cattle. Could a state legislature, dominated by that group make it criminal to run an abattoir?

The Court balances the need of the people for rest, recreation, late sleeping, family visiting
and the like against the command of the First Amendment that no one need to bow to the
religious beliefs of another. There is in this realm no room for balancing. I see no place for it in
the constitutional scheme. A legislature of Christians can no more make minorities conform to
their weekly regime than a legislature of Moslems, or a legislature of Hindus. The religious
regime of every group must be respected—unless it crosses the line of criminal conduct....

The State can, of course, require one day of rest a week: one day when every shop or factory
is closed. Quite a few States can make that requirement. There then “day of rest” becomes purely
and simply a health measure. But the Sunday laws operate differently. They force minorities to
obey the majority’s religious feelings of what is due and proper for a Christian community; they
provide a coercive spur to the “weaker brethren,” to those who are indifferent to the claims of a
Sabbath through apathy or scruple....

There is an “establishment” of religion in the constitutional sense if any practice of any
religious group has the sanction of law behind it. There is an interference with the “free exercise”
of religion if what in conscience one can do or omit doing is required because of the religious
scruples of the community. Hence I would declare each of those laws unconstitutional as applied



to the complaining parties, whether or not they are members of a sect which observes as its
Sabbath a day other than Sunday.



