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In 1999, McCreary County and Pulaski County, Kentucky, posted a version of the Ten
Commandments on the walls of their courthouses. After suits were filed charging that the exhibit
violated the Establishment Clause, the exhibits were twice changed. The final version of the display
was entitled The Foundations of American Law and Government Display and included various
documents, including the Magna Carta, the Declaration of Independence, the Bill of Rights, the
lyrics of the ““Star Spangled Banner,” the Mayflower Compact, the National Motto, the Preamble
to the Kentucky Constitution, and a picture of Lady Justice. Each document had a statement about
its historical and legal significance. The comment on the (King James version of the) Ten
Commandments reads: “The Ten Commandments have profoundly influenced the formation of
Western legal thought and the formation of our country. That influence is clearly seen in the
Declaration of Independence, which declared that ‘We hold these truths to be self-evident, that all
men are created equal, that they are endowed by their Creator with certain unalienable Rights,
that among these are Life, Liberty, and the pursuit of Happiness.’ The Ten Commandments provide
the moral background of the Declaration of Independence and the foundation of our legal
tradition.” The American Civil Liberties Union obtained a preliminary injunction to enjoin the
counties’ display in federal district court as in violation of the Establishment Clause, a divided
court of appeals affirmed, and the Supreme Court granted certiorari.

Opinion of the Court: Souter, Stevens, O’Connor, Ginsburg, Breyer.

Concurring opinion: O’Connor.
Dissenting opinion: Scalia, Rehnquist, Thomas, Kennedy (in part).

JUSTICE SOUTER delivered the opinion of the Court.

Twenty-five years ago in a case prompted by posting the Ten Commandments in Kentucky’s
public schools, this Court recognized that the Commandments “are undeniably a sacred text in
the Jewish and Christian faiths” and held that their display in public classrooms violated the First
Amendment’s bar against establishment of religion. Stone [v. Graham] (1980). Stone found a
predominantly religious purpose in the government’s posting of the Commandments, “given
their prominence as an instrument of religion.” The Counties ask for a different approach here by
arguing that official purpose is unknowable and the search for it inherently vain. In the
alternative, the Counties would avoid the District Court’s conclusion by having us limit the
scope of the purpose enquiry so severely that any trivial rationalization would suffice, under a
standard oblivious to the history of religious government action like the progression of exhibits
in this case.

Ever since Lemon v. Kurtzman summarized the three familiar considerations for evaluating
Establishment Clause claims, looking to whether government action has “a secular legislative
purpose” has been a common, albeit seldom dispositive, element of our cases. The touchstone for
our analysis is the principle that the “First Amendment mandates governmental neutrality
between religion and religion, and between religion and nonreligion.” Epperson v. Arkansas,
(1968). When the government acts with the ostensible and predominant purpose of advancing



religion, it violates that central Establishment Clause value of official religious neutrality, there
being no neutrality when the government’s ostensible object is to take sides.

Despite the intuitive importance of official purpose to the realization of Establishment Clause
values, the Counties ask us to abandon Lemon’s purpose test, or at least to truncate any enquiry
into purpose here. Their first argument is that the very consideration of purpose is deceptive:
according to them, true “purpose” is unknowable, and its search merely an excuse for courts to
act selectively and unpredictably in picking out evidence of subjective intent. The assertions are
as seismic as they are unconvincing. Examination of purpose is a staple of statutory
interpretation that makes up the daily fare of every appellate court in the country. With enquiries
into purpose this common, if they were nothing but hunts for mares’ nests deflecting attention
from bare judicial will, the whole notion of purpose in law would have dropped into disrepute
long ago.

But scrutinizing purpose does make practical sense, where an understanding of official
objective emerges from readily discoverable fact, without any judicial psychoanalysis of a
drafter’s heart of hearts. The cases with findings of a predominantly religious purpose point to
the straightforward nature of the test. In Wallace [v. Jaffree], for example, we inferred purpose
from a change of wording from an earlier statute to a later one, each dealing with prayer in
schools. And in Edwards [v. Aguillard], we relied on a statute’s text and the detailed public
comments of its sponsor, when we sought the purpose of a state law requiring creationism to be
taught alongside evolution. In other cases, the government action itself bespoke the purpose, as
in [School District of] Abington [Township v. Schempp], where the object of required Bible study
in public schools was patently religious; in Stone, the Court held that the “posting of religious
texts on the wall served no educational function,” and found that if “the posted copies of the Ten
Commandments [were] to have any effect at all, it [would] be to induce the schoolchildren to
read, meditate upon, perhaps to venerate and obey, the Commandments.” In each case, the
government’s action was held unconstitutional only because openly available data supported a
common-sense conclusion that a religious objective permeated the government’s action.

After declining the invitation to abandon concern with purpose wholesale, we also have to
avoid the Counties’ alternative tack of trivializing the enquiry into it. The Counties would read
the cases as if the purpose enquiry were so naive that any transparent claim to secularity would
satisfy it, and they would cut context out of the enquiry, to the point of ignoring history, no
matter what bearing it actually had on the significance of current circumstances. There is no
precedent for the Counties’ arguments, or reason supporting them.

The Counties’ second proffered limitation can be dispatched quickly. They argue that
purpose in a case like this one should be inferred, if at all, only from the latest news about the
last in a series of governmental actions, however close they may all be in time and subject. But
the world is not made brand new every morning, and the Counties are simply asking us to ignore
perfectly probative evidence. Hence, we look to the record of evidence showing the progression
leading up to the third display of the Commandments.

The display rejected in Stone had two obvious similarities to the first one in the sequence
here: both set out a text of the Commandments as distinct from any traditionally symbolic
representation, and each stood alone, not part of an arguably secular display. The display
in Stone had no context that might have indicated an object beyond the religious character of the
text, and the Counties’ solo exhibit here did nothing more to counter the sectarian implication



than the postings at issue in Stone. The reasonable observer could only think that the Counties
meant to emphasize and celebrate the Commandments’ religious message.

Once the Counties were sued, they modified the exhibits and invited additional insight into
their purpose in a display that hung for about six months. This new one was the product of
forthright and nearly identical Pulaski and McCreary County resolutions listing a series of
American historical documents with theistic and Christian references, which were to be posted in
order to furnish a setting for displaying the Ten Commandments and any “other Kentucky and
American historical document” without raising concern about “any Christian or religious
references” in them. The display’s unstinting focus was on religious passages, showing that the
Counties were posting the Commandments precisely because of their sectarian content. That
demonstration of the government’s objective was enhanced by serial religious references and the
accompanying resolution’s claim about the embodiment of ethics in Christ. Together, the display
and resolution presented an indisputable, and undisputed, showing of an impermissible purpose.
The Counties make no attempt to defend their undeniable objective, but instead hopefully
describe version two as “dead and buried.”

After the Counties changed lawyers, they mounted a third display, without a new resolution
or repeal of the old one. The result was the “Foundations of American Law and Government”
exhibit, which placed the Commandments in the company of other documents the Counties
thought especially significant in the historical foundation of American government. In trying to
persuade the District Court to lift the preliminary injunction, the Counties cited several new
purposes for the third version, including a desire “to educate the citizens of the county regarding
some of the documents that played a significant role in the foundation of our system of law and
government.” These new statements of purpose were presented only as a litigating position, there
being no further authorizing action by the Counties’ governing boards. And although repeal of
the earlier county authorizations would not have erased them from the record of evidence bearing
on current purpose, the extraordinary resolutions for the second display passed just months
earlier were not repealed or otherwise repudiated. No reasonable observer could swallow the
claim that the Counties had cast off the objective so unmistakable in the earlier displays.

In holding the preliminary injunction adequately supported by evidence that the Counties’
purpose had not changed at the third stage, we do not decide that the Counties’ past actions
forever taint any effort on their part to deal with the subject matter. We hold only that purpose
needs to be taken seriously under the Establishment Clause and needs to be understood in light of
context. Nor do we have occasion here to hold that a sacred text can never be integrated
constitutionally into a governmental display on the subject of law, or American history. We do
not forget, and in this litigation have frequently been reminded, that our own courtroom frieze
was deliberately designed in the exercise of governmental authority so as to include the figure of
Moses holding tablets exhibiting a portion of the Hebrew text of the later, secularly phrased
Commandments; in the company of 17 other lawgivers, most of them secular figures, there is no
risk that Moses would strike an observer as evidence that the National Government was violating
neutrality in religion.

The importance of neutrality as an interpretive guide is no less true now than it was when the
Court broached the principle in Everson v. Board of Ed. of Ewing (1947), and a word needs to be
said about the different view taken in today’s dissent. The dissent puts forward a limitation on
the application of the neutrality principle, with citations to historical evidence said to show that
the Framers understood the ban on establishment of religion as sufficiently narrow to allow the



government to espouse submission to the divine will. The dissent identifies God as the God of
monotheism, all of whose three principal strains (Jewish, Christian, and Muslim) acknowledge
the religious importance of the Ten Commandments. On the dissent’s view, it apparently follows
that even rigorous espousal of a common element of this common monotheism, is consistent
with the establishment ban.

But the dissent’s argument for the original understanding is flawed from the outset by its
failure to consider the full range of evidence showing what the Framers believed. The dissent is
certainly correct in putting forward evidence that some of the Framers thought some
endorsement of religion was compatible with the establishment ban. But there is also evidence
supporting the proposition that the Framers intended the Establishment Clause to require
governmental neutrality in matters of religion, including neutrality in statements acknowledging
religion. The fair inference is that there was no common understanding about the limits of the
establishment prohibition, and the dissent’s conclusion that its narrower view was the original
understanding, stretches the evidence beyond tensile capacity. What the evidence does show is a
group of statesmen, like others before and after them, who proposed a guarantee with contours
not wholly worked out, leaving the Establishment Clause with edges still to be determined. And
none the worse for that. Indeterminate edges are the kind to have in a constitution meant to
endure, and to meet “exigencies which, if foreseen at all, must have been seen dimly, and which
can be best provided for as they occur.” McCulloch v. Maryland (1819).

While the dissent fails to show a consistent original understanding from which to argue that
the neutrality principle should be rejected, it does manage to deliver a surprise. [It] says that the
deity the Framers had in mind was the God of monotheism, with the consequence that
government may espouse a tenet of traditional monotheism. This is truly a remarkable view.
Other members of the Court have dissented on the ground that the Establishment Clause bars
nothing more than governmental preference for one religion over another, but at least religion
has previously been treated inclusively. Today’s dissent, however, apparently means that
government should be free to approve the core beliefs of a favored religion over the tenets of
others, a view that should trouble anyone who prizes religious liberty.

Given the ample support for the District Court’s finding of a predominantly religious purpose
behind the Counties’ third display, we affirm the Sixth Circuit in upholding the preliminary
injunction.

JUSTICE SCALIA, with whom THE CHIEF JUSTICE and JUSTICE THOMAS join,
and with whom JUSTICE KENNEDY joins as to Parts Il and 111, dissenting.

On September 11, 2001 I was attending in Rome, Italy an international conference of judges
and lawyers, principally from Europe and the United States. That night and the next morning
virtually all of the participants watched, in their hotel rooms, the address to the Nation by the
President of the United States concerning the murderous attacks upon the Twin Towers and the
Pentagon, in which thousands of Americans had been killed. The address ended, as Presidential
addresses often do, with the prayer “God bless America.” The next afternoon I was approached
by one of the judges from a European country, who, after extending his profound condolences
for my country’s loss, sadly observed “How I wish that the Head of State of my country, at a
similar time of national tragedy and distress, could conclude his address ‘God bless DIt
is of course absolutely forbidden.”



That is one model of the relationship between church and state—a model spread across
Europe by the armies of Napoleon, and reflected in the Constitution of France, which begins
“France is a secular Republic.” Religion is to be strictly excluded from the public forum. This is
not, and never was, the model adopted by America. George Washington added to the form of
Presidential oath prescribed by Art. I, §1, c1.8, of the Constitution, the concluding words “so
help me God.” The Supreme Court under John Marshall opened its sessions with the prayer,
“God save the United States and this Honorable Court.” The First Congress instituted the
practice of beginning its legislative sessions with a prayer. The same week that Congress
submitted the Establishment Clause as part of the Bill of Rights for ratification by the States, it
enacted legislation providing for paid chaplains in the House and Senate. The day after the First
Amendment was proposed, the same Congress that had proposed it requested the President to
proclaim “a day of public thanksgiving and prayer, to be observed, by acknowledging, with
grateful hearts, the many and signal favours of Almighty God.” President Washington offered
the first Thanksgiving Proclamation shortly thereafter, devoting November 26, 1789 on behalf of
the American people “to the service of that great and glorious Being who is the beneficent author
of all the good that is, that was, or that will be.” The same Congress also reenacted the Northwest
Territory Ordinance of 1787, Article III of which provided: “Religion, morality, and knowledge,
being necessary to good government and the happiness of mankind, schools and the means of
education shall forever be encouraged.” And of course the First Amendment itself accords
religion (and no other manner of belief) special constitutional protection.

These actions of our First President and Congress and the Marshall Court were not
idiosyncratic; they reflected the beliefs of the period. Those who wrote the Constitution believed
that morality was essential to the well-being of society and that encouragement of religion was
the best way to foster morality. Nor have the views of our people on this matter significantly
changed. Presidents continue to conclude the Presidential oath with the words “so help me God.”
Our legislatures, state and national, continue to open their sessions with prayer led by official
chaplains. The sessions of this Court continue to open with the prayer “God save the United
States and this Honorable Court.” Invocation of the Almighty by our public figures, at all levels
of government, remains commonplace. Our coinage bears the motto “IN GOD WE TRUST.”
And our Pledge of Allegiance contains the acknowledgment that we are a Nation “under God.”
As one of our Supreme Court opinions rightly observed, “We are a religious people whose
institutions presuppose a Supreme Being.” Zorach v. Clauson (1952).

With all of this reality (and much more) staring it in the face, how can the Court possibly
assert that “the First Amendment mandates governmental neutrality between religion and
nonreligion,” and that “manifesting a purpose to favor adherence to religion generally,” is
unconstitutional? Who says so? Surely not the words of the Constitution. Surely not the history
and traditions that reflect our society’s constant understanding of those words. Surely not even
the current sense of our society, recently reflected in an Act of Congress adopted unanimously by
the Senate and with only 5 nays in the House of Representatives, criticizing a Court of Appeals
opinion that had held “under God” in the Pledge of Allegiance unconstitutional. Nothing stands
behind the Court’s assertion that governmental affirmation of the society’s belief in God is
unconstitutional except the Court’s own say-S0, citing as support only the unsubstantiated say-so
of earlier Courts going back no farther than the mid-20th century.

Besides appealing to the demonstrably false principle that the government cannot favor
religion over irreligion, today’s opinion suggests that the posting of the Ten Commandments

[



violates the principle that the government cannot favor one religion over another. That is indeed
a valid principle where public aid or assistance to religion is concerned, or where the free
exercise of religion is at issue, but it necessarily applies in a more limited sense to public
acknowledgment of the Creator. If religion in the public forum had to be entirely
nondenominational, there could be no religion in the public forum at all. One cannot say the
word “God,” or “the Almighty,” one cannot offer public supplication or thanksgiving, without
contradicting the beliefs of some people that there are many gods, or that God or the gods pay no
attention to human affairs. With respect to public acknowledgment of religious belief, it is
entirely clear from our Nation’s historical practices that the Establishment Clause permits this
disregard of polytheists and believers in unconcerned deities, just as it permits the disregard of
devout atheists. The Thanksgiving Proclamation issued by George Washington at the instance of
the First Congress was scrupulously nondenominational—but it was monotheistic. In Marsh v.
Chambers, we said that the fact the particular prayers offered in the Nebraska Legislature were
“in the Judeo-Christian tradition,” posed no additional problem, because “there is no indication
that the prayer opportunity has been exploited to proselytize or advance any one, or to disparage
any other, faith or belief.”

Historical practices thus demonstrate that there is a distance between the acknowledgment of
a single Creator and the establishment of a religion. The former is, as Marsh v. Chambers put it,
“a tolerable acknowledgment of beliefs widely held among the people of this country.” The three
most popular religions in the United States, Christianity, Judaism, and Islam—which combined
account for 97.7% of all believers—are monotheistic. All of them, moreover (Islam included),
believe that the Ten Commandments were given by God to Moses, and are divine prescriptions
for a virtuous life. Publicly honoring the Ten Commandments is thus indistinguishable, insofar
as discriminating against other religions is concerned, from publicly honoring God. Both
practices are recognized across such a broad and diverse range of the population—from
Christians to Muslims—that they cannot be reasonably understood as a government endorsement
of a particular religious viewpoint.



