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Korematsu v. United States (1944) 

323 U.S. 214 

In February 1942, President Franklin Roosevelt issued Executive Order 9066, which authorized 

the creation of military areas from which individuals might be excluded to prevent espionage or 

sabotage. The order also permitted military commanders to regulate who might enter or remain 

in such areas. A month later, Congress passed legislation establishing criminal penalties for 

violations of these regulations. Acting pursuant to the authority delegated to him under the 

executive order, the commander of the Western Defense Command initially imposed a curfew on 

residents of Japanese ancestry and ultimately ordered that they be evacuated to inland detention 

centers. In Hirabayashi v. United States (1943), the Court upheld the curfew program in a narrow 

ruling that involved no consideration of the evacuation program. When Toyosaburo Korematsu, 

an American citizen of Japanese ancestry, refused to leave his home in California, he was 

convicted in federal district court of violating the exclusion order. After the conviction was upheld 

by the circuit court of appeals, the Supreme Court granted certiorari.  

Opinion of the Court: Black, Stone, Reed, Frankfurter, Douglas, Rutledge.  

Concurring opinion: Frankfurter. 

Dissenting opinions: Roberts; Murphy; Jackson. 

 

JUSTICE BLACK delivered the opinion of the Court. 

All legal restrictions which curtail the civil rights of a single racial group are immediately 

suspect. That is not to say that all such restrictions are unconstitutional. It is to say that courts 

must subject them to the most rigid scrutiny. Pressing public necessity may sometimes justify the 

existence of such restrictions; racial antagonism never can. 

In the light of the principles we announced in the Hirabayashi case [Hirabayashi v. United 

States (1943)], we are unable to conclude that it was beyond the war power of Congress and the 

Executive to exclude those of Japanese ancestry from the West Coast war area at the time they 

did. Nothing short of apprehension by the proper military authorities of the gravest imminent 

danger to the public safety can constitutionally justify either. But exclusion from a threatened 

area has a definite and close relationship to the prevention of espionage and sabotage. 

It was because we could not reject the finding of the military authorities that it was 

impossible to bring about an immediate segregation of the disloyal from the loyal that we 

sustained the validity of the curfew order as applying to the whole group. In the instant case, 

temporary exclusion of the entire group was rested by the military on the same ground. The 

judgment that exclusion of the whole group was for the same reason a military imperative 

answers the contention that the exclusion was in the nature of group punishment based on 

antagonism to those of Japanese origin. 

We uphold the exclusion order as of the time it was made and when the petitioner violated it. 

In doing so, we are not unmindful of the hardships imposed by it upon a large group of American 

citizens. But hardships are part of war, and war is an aggregation of hardships. All citizens alike, 

both in and out of uniform, feel the impact of war in greater or lesser measure. Citizenship has its 

responsibilities as well as its privileges, and in time of war the burden is always heavier. 
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Compulsory exclusion of large groups of citizens from their homes, except under circumstances 

of direst emergency and peril, is inconsistent with our basic governmental institutions. But when 

under conditions of modern warfare our shores are threatened by hostile forces, the power to 

protect must be commensurate with the threatened danger. 

It is said that we are dealing here with the case of imprisonment of a citizen in a 

concentration camp solely because of his ancestry, without evidence or inquiry concerning his 

loyalty and good disposition towards the United States. To cast this case into outlines of racial 

prejudice, without reference to the real military dangers which were presented, merely confuses 

the issue. Korematsu was not excluded from the Military Area because of hostility to him or his 

race. He was excluded because we are at war with the Japanese Empire, because the properly 

constituted military authorities feared an invasion of our West Coast and felt constrained to take 

proper security measures, because they decided that the military urgency of the situation 

demanded that all citizens of Japanese ancestry be segregated from the West Coast temporarily, 

and finally, because Congress, reposing its confidence in this time of war in our military 

leaders—as inevitably it must—determined that they should have the power to do just this. There 

was evidence of disloyalty on the part of some, the military authorities considered that the need 

for action was great, and time was short. We cannot—by availing ourselves of the calm 

perspective of hindsight—now say that at that time these actions were unjustified. 

Affirmed. 

JUSTICE FRANKFURTER, concurring. 

The provisions of the Constitution which confer on the Congress and the President powers to 

enable this country to wage war are as much part of the Constitution as provisions looking to a 

nation at peace. And we have had recent occasion to quote approvingly the statement of former 

Chief Justice Hughes that the war power of the Government is “the power to wage war 

successfully.” Therefore, the validity of action under the war power must be judged wholly in the 

context of war. That action is not to be stigmatized as lawless because like action in times of 

peace would be lawless. To talk about a military order that expresses an allowable judgment of 

war needs by those entrusted with the duty of conducting war as “an unconstitutional order” is to 

suffuse a part of the Constitution with an atmosphere of unconstitutionality. To recognize that 

military orders are “reasonably expedient military precautions” in time of war and yet to deny 

them constitutional legitimacy makes of the Constitution an instrument for dialectic subtleties 

not reasonably to be attributed to the hard-headed Framers, of whom a majority had had actual 

participation in war. If a military order such as that under review does not transcend the means 

appropriate for conducting war, such action by the military is as constitutional as would be any 

authorized action by the Interstate Commerce Commission within the limits of the constitutional 

power to regulate commerce. To find that the Constitution does not forbid the military measures 

now complained of does not carry with it approval of that which Congress and the Executive did. 

That is their business, not ours. 

JUSTICE MURPHY, dissenting. 

This exclusion of “all persons of Japanese ancestry, both alien and non-alien,” from the 

Pacific Coast area on a plea of military necessity in the absence of martial law ought not to be 

approved. Such exclusion goes over “the very brink of constitutional power” and falls into the 

ugly abyss of racism. 
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In dealing with matters relating to the prosecution and progress of a war, we must accord 

great respect and consideration to the judgments of the military authorities who are on the scene 

and who have full knowledge of the military facts. The scope of their direction must, as a matter 

of necessity and common sense, be wide. And their judgments ought not to be overruled lightly 

by those whose training and duties ill-equip them to deal intelligently with matters so vital to the 

physical security of the nation. At the same time, however, it is essential that there be definite 

limits to military discretion, especially where martial law has not been declared. Individuals must 

not be left impoverished of their constitutional rights on a plea of military necessity that has 

neither substance nor support. The judicial test of whether the Government, on a plea of military 

necessity, can validly deprive an individual of any of his constitutional rights is whether the 

deprivation is reasonably related to a public danger that is so “immediate, imminent, and 

impending” as not to admit of delay and not to permit the intervention of ordinary constitutional 

processes to alleviate the danger. 

In adjudging the military action taken in light of the then apparent dangers, we must not erect 

too high or too meticulous standards; it is necessary only that the action have some reasonable 

relation to the removal of the dangers of invasion, sabotage and espionage. But the exclusion, 

either temporarily or permanently, of all persons with Japanese blood in their veins has no such 

reasonable relation. And that relation is lacking because the exclusion order necessarily must rely 

for its reasonableness upon the assumption that all persons of Japanese ancestry may have a 

dangerous tendency to commit sabotage and espionage and to aid our Japanese enemy in other 

ways. That this forced exclusion was the result in good measure of this erroneous assumption of 

racial guilt rather than bona fide military necessity is evidenced by the Commanding General’s 

Final Report on the evacuation from the Pacific Coast area. In it he refers to all individuals of 

Japanese descent as “subversive,” as belonging to “an enemy race” whose “racial strains are 

undiluted,” and as constituting over 112,000 potential enemies at large today along the Pacific 

Coast.* In support of this blanket condemnation of all persons of Japanese descent, however, no 

reliable evidence is cited to show that such individuals were generally disloyal, or had generally 

so conducted themselves in this area as to constitute a special menace to defense installations or 

war industries, or had otherwise by their behavior furnished reasonable ground for their 

exclusion as a group. 

Justification for the exclusion is sought, instead, mainly upon questionable racial and 

sociological grounds not ordinarily within the realm of expert military judgment, supplemented 

by certain semimilitary conclusions drawn from an unwarranted use of circumstantial evidence. 

No adequate reason is given for the failure to treat these Japanese Americans on an individual 

basis by holding investigations and hearings to separate the loyal from the disloyal, as was done 

in the case of persons of German and Italian ancestry. It is asserted merely that the loyalties of 

this group “were unknown and time was of the essence.” Yet nearly four months elapsed after 

Pearl Harbor before the first exclusion order was issued; nearly eight months went by until the 

last order was issued; and the last of these “subversive” persons was not actually removed until 

almost eleven months had elapsed. Leisure and deliberation seem to have been more of the 

essence than speed. And the fact that conditions were not such as to warrant a declaration of 

martial law adds strength to the belief that the factors of time and military necessity were not as 

urgent as they have been represented to be. 

I dissent, therefore, from this legalization of racism. All residents of this nation are kin in 

some way by blood or culture to a foreign land. Yet they are primarily and necessarily a part of 
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the new and distinct civilization of the United States. They must accordingly be treated at all 

times as the heirs of the American experiment and as entitled to all the rights and freedoms 

guaranteed by the ­Constitution. 

JUSTICE JACKSON, dissenting. 

It is said that if the military commander had reasonable military grounds for promulgating the 

orders, they are constitutional and become law, and the Court is required to enforce them. There 

are several reasons why I cannot subscribe to this doctrine. 

It would be impracticable and dangerous idealism to expect or insist that each specific 

military command in an area of probable operations will conform to conventional tests of 

constitutionality. When an area is so beset that it must be put under military control at all, the 

paramount consideration is that its measures be successful, rather than legal. The armed services 

must protect a society, not merely its Constitution. The very essence of the military job is to 

marshal physical force, to remove every obstacle to its effectiveness, to give it every strategic 

advantage. Defense measures will not, and often should not, be held within the limits that bind 

civil authority in peace. No court can require such a commander in such circumstances to act as a 

reasonable man; he may be unreasonably cautious and exacting. Perhaps he should be. But a 

commander in temporarily focusing the life of a community on defense is carrying out a military 

program; he is not making law in the sense the courts know the term. He issues orders, and they 

may have a certain authority as military commands, although they may be very bad as 

constitutional law. 

But if we cannot confine military expedients by the Constitution, neither would I distort the 

Constitution to approve all that the military may deem expedient. That is what the Court appears 

to be doing, whether consciously or not. I cannot say, from any evidence before me, that the 

orders of General DeWitt were not reasonably expedient military precautions, nor could I say 

that they were. But even if they were permissible military procedures, I deny that it follows that 

they are constitutional. If, as the Court holds, it does follow, then we may as well say that any 

military order will be constitutional and have done with it. 

In the very nature of things, military decisions are not susceptible of intelligent judicial 

appraisal. They do not pretend to rest on evidence, but are made on information that often would 

not be admissible and on assumptions that could not be proved. Information in support of an 

order could not be disclosed to courts without danger that it would reach the enemy. Neither can 

courts act on communications made in confidence. Hence courts can never have any real 

alternative to accepting the mere declaration of the authority that issued the order that it was 

reasonably necessary from a military viewpoint. 

Much is said of the danger to liberty from the Army program for deporting and detaining 

these citizens of Japanese extraction. But a judicial construction of the due process clause that 

will sustain this order is a far more subtle blow to liberty than the promulgation of the order 

itself. A military order, however unconstitutional, is not apt to last longer than the military 

emergency. Even during that period a succeeding commander may revoke it all. But once a 

judicial opinion rationalizes such an order to show that it conforms to the Constitution, or rather 

rationalizes the Constitution to show that the Constitution sanctions such an order, the Court for 

all time has validated the principle of racial discrimination in criminal procedure and of 

transplanting American citizens. The principle then lies about like a loaded weapon ready for the 
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hand of any authority that can bring forward a plausible claim of an urgent need. Every repetition 

imbeds that principle more deeply in our law and thinking and expands it to new purposes. 

I should hold that a civil court cannot be made to enforce an order which violates 

constitutional limitations even if it is a reasonable exercise of military authority. The courts can 

exercise only the judicial power, can apply only law, and must abide by the Constitution, or they 

cease to be civil courts and become instruments of military policy. 

Of course the existence of a military power resting on force, so vagrant, so centralized, so 

necessarily heedless of the individual, is an inherent threat to liberty. But I would not lead people 

to rely on this Court for a review that seems to me wholly delusive. The military reasonableness 

of these orders can only be ­determined by military superiors. If the people ever let command of 

the war power fall into irresponsible and unscrupulous hands, the courts wield no power equal to 

its restraint. The chief restraint upon those who command the physical forces of the country, in 

the future as in the past, must be their responsibility to the political judgments of their 

contemporaries and to the moral judgments of history. 

My duties as a justice as I see them do not require me to make a military judgment as to 

whether General DeWitt’s evacuation and detention program was a reasonable military 

necessity. I do not suggest that the courts should have attempted to interfere with the Army in 

carrying out its task. But I do not think they may be asked to execute a military expedient that 

has no place in law under the Constitution. I would reverse the judgment and discharge the 

prisoner. 

[In 1948, following condemnation by a presidential commission of the forced evacuation of 

Japanese Americans, Congress passed the Evacuation Claims Act, under which claimants received 

more than $37 million. In 1984, another governmental commission concluded that the internment 

resulted from “race prejudice, wartime hysteria, and a failure of political leadership” and 

recommended a national apology and further monetary compensation. That same year a federal 

district court vacated Korematsu’s conviction based on newly discovered evidence that the 

government had deliberately withheld and falsified relevant evidence in the materials it presented 

in court. In 1988, Congress formally apologized for the internment and established a fund to pay 

reparations.] 

 


