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The Illinois Public Labor Relations Act (IPLRA) permits public employees to unionize. If a
majority of the employees in a bargaining unit vote to be represented by a union, then that union
is designated as the exclusive representative of all employees, even those who do not join. Only
the union may engage in collective bargaining; individual employees may not be represented by
another agent or negotiate directly with their employer.

Non-members are required to pay what is generally called an “agency fee,” which is a
percentage of the full union dues. Under Abood v. Detroit Board. of Education (1977), this fee
may cover union expenditures attributable to those activities “germane” to the union’s
collective-bargaining activities (chargeable expenditures), but may not cover the union’s
political and ideological projects (nonchargeable expenditures). In this case, nonmembers were
told that they had to pay for “/lJobbying,” “[s]ocial and recreational activities,” “advertising,”
“[m]embership meetings and conventions,” and “litigation,” as well as other unspecified
“[s]ervices” that “may ultimately inure to the benefit of the members of the local bargaining
unit.” The agency fee was 78.06% of full union dues.

Petitioner Mark Janus is employed by the Illinois Department of Healthcare and Family
Services as a child support specialist. Janus refused to join his bargaining unit’s union because,
in his words, he opposes “many of the public policy positions that [it] advocates,” including the
positions it takes in collective bargaining. Janus believes that the union’s “behavior in
bargaining does not appreciate the current fiscal crises in Illinois and does not reflect his best
interests or the interests of Illinois citizens.” If he had the choice, he “would not pay any fees or
otherwise subsidize [the Union].”

Under his unit’s collective-bargaining agreement, Janus was required to pay an agency fee
of $44.58 per month, about 3535 per year. His complaint contended that all “nonmember fee
deductions are coerced political speech” and that “the First Amendment forbids coercing any
money from the non-members.”

\Opinion of the Court: Alito, Roberts, Kennedy, Thomas Gorsuch.
Dissenting opinions: Sotomayor; Kagan, Ginsburg, Breyer, Sotomayor.

JUSTICE ALITO delivered the opinion of the Court.

Under Illinois law, public employees are forced to subsidize a union, even if they choose not
to join and strongly object to the positions the union takes in collective bargaining and related
activities. We conclude that this arrangement violates the free speech rights of nonmembers by
compelling them to subsidize private speech on matters of substantial public concern.

We upheld a similar law in Abood v. Detroit Bd. of Ed. (1977), and we recognize the
importance of following precedent unless there are strong reasons for not doing so. But there are
very strong reasons in this case. Fundamental free speech rights are at stake. Abood was poorly
reasoned. It has led to practical problems and abuse. It is inconsistent with other First
Amendment cases and has been undermined by more recent decisions. Developments since
Abood was handed down have shed new light on the issue of agency fees, and no reliance



interests on the part of public-sector unions are sufficient to justify the perpetuation of the free
speech violations that Abood has countenanced for the past 41 years. Abood is therefore
overruled. . ..

In Abood, the Court upheld the constitutionality of an agency-shop arrangement like the one
now before us. . . . We first consider whether Abood’s holding is consistent with standard First
Amendment principles.

A

The First Amendment, made applicable to the States by the Fourteenth Amendment, forbids
abridgment of the freedom of speech. We have held time and again that freedom of speech
“includes both the right to speak freely and the right to refrain from speaking at all.” The right to
eschew association for expressive purposes is likewise protected. As Justice Jackson memorably
put it: “If there is any fixed star in our constitutional constellation, it is that no official, high or
petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of
opinion or force citizens to confess by word or act their faith therein.” West Virginia Bd. of Ed.
v. Barnette (1943) (emphasis added).

Compelling individuals to mouth support for views they find objectionable violates that
cardinal constitutional command, and in most contexts, any such effort would be universally
condemned. Suppose, for example, that the State of Illinois required all residents to sign a
document expressing support for a particular set of positions on controversial publicissues—say,
the platform of one of the major political parties. No one, we trust, would seriously argue that the
First Amendment permitsthis.

Perhaps because such compulsion so plainly violates the Constitution, most of our free
speech cases have involved restrictions on what can be said, rather than laws compelling speech.
But measures compelling speech are at least as threatening.

Free speech serves many ends. It is essential to our democratic form of government, and it
furthers the search for truth. Whenever the Federal Government or a State prevents individuals
from saying what they think on important matters or compels them to voice ideas with which
they disagree, it undermines these ends.

When speech is compelled, however, additional damage is done. In that situation, individuals
are coerced into betraying their convictions. Forcing free and independent individuals to endorse
ideas they find objectionable is always demeaning, and for this reason, one of our landmark free
speech cases said that a law commanding “involuntary affirmation” of objected-to beliefs would
require “even more immediate and urgent grounds” than a law demanding silence.

Compelling a person to subsidize the speech of other private speakers raises similar First
Amendment concerns. As Jefferson famously put it, “to compel a man to furnish contributions of
money for the propagation of opinions which he disbelieves and abhor([s] is sinful and
tyrannical.” We have therefore recognized that a “‘significant impingement on First Amendment
rights’”” occurs when public employees are required to provide financial support for a union that
“takes many positions during collective bargaining that have powerful political and civic
consequences.” . . .

B



In Abood, the main defense of the agency-fee arrangement was that it served the State’s
interest in “labor peace.” By “labor peace,” the Abood Court meant avoidance of the conflict and
disruption that it envisioned would occur if the employees in a unit were represented by more
than one union. In such a situation, the Court predicted, “inter-union rivalries” would foster
“dissension within the work force,” and the employer could face “conflicting demands from
different unions.” Confusion would ensue if the employer entered into and attempted to “enforce
two or more agreements specifying different terms and conditions of employment.” And a
settlement with one union would be “subject to attack from [a] rival labor organizatio[n].”

We assume that “labor peace,” in this sense of the term, is a compelling state interest, but
Abood cited no evidence that the pandemonium it imagined would result if agency fees were not
allowed, and it is now clear that Abood’s fears were unfounded. The Abood Court assumed that
designation of a union as the exclusive representative of all the employees in a unit and the
exaction of agency fees are inextricably linked, but that is simply not true.

The federal employment experience is illustrative. Under federal law, a union chosen by
majority vote is designated as the exclusive representative of all the employees, but federal law
does not permit agency fees. Nevertheless, nearlya million federal employees—about 27% of
the federal work force—are union members. The situation in the Postal Service is similar.
Although permitted to choose an exclusive representative, Postal Service employees are not
required to pay an agency fee, and about 400,000 are union members. Likewise, millions of
public employees in the 28 States that have laws generally prohibiting agency fees are
represented by unions that serve as the exclusive representatives of all the employees. Whatever
may have been the case 41 years ago when Abood was handed down, it is now undeniable that
“labor peace” can readily be achieved “through means significantly less restrictive of
associational freedoms” than the assessment of agency fees.

C

In addition to the promotion of “labor peace,” Abood cited “the risk of ‘free riders’” as
justification for agency fees. Respondents and some of their amici endorse this reasoning,
contending that agency fees are needed to prevent nonmembers from enjoying the benefits of
union representation without shouldering the costs.

Petitioner strenuously objects to this free-rider label. He argues that he is not a free rider on a
bus headed for a destination that he wishes to reach but is more like a person shanghaied for an
unwantedvoyage.

Whichever description fits the majority of public employees who would not subsidize a
union if given the option, avoiding free riders is not a compelling interest. As we have noted,
“free-rider arguments ... are generally insufficient to overcome First Amendment objections.”
To hold otherwise across the board would have startling consequences. Many private groups
speak out with the objective of obtaining government action that will have the effect of
benefiting non-members. May all those who are thought to benefit from such efforts be
compelled to subsidize this speech?

Suppose that a particular group lobbies or speaks out on behalf of what it thinks are the needs
of senior citizens or veterans or physicians, to take just a few examples. Could the government
require that all seniors, veterans, or doctors pay for that service even if they object? It has never
been thought that this is permissible. “[P]rivate speech often furthers the interests of



nonspeakers,” but “that does not alone empower the state to compel the speech to be paid for.” In
simple terms, the First Amendment does not permit the government to compel a person to pay
for another party’s speech just because the government thinks that the speech furthers the
interests  of the person who does not want to pay.*

Those supporting agency fees contend that the situation here is different because unions are
statutorily required to “represen[t] the interests of all public employees in the unit,” whether or
not they are union members. Why might this matter?

We can think of two possible arguments. It might be argued that a State has a compelling
interest in requiring the payment of agency fees because (1) unions would otherwise be unwilling
to represent nonmembers or (2) it would be fundamentally unfair to require unions to provide
fair representation for nonmembers if nonmembers were not required to pay. Neither of these
arguments is sound.

First, it is simply not true that unions will refuse to serve as the exclusive representative of all
employees in the unit if they are not given agency fees. As noted, unions represent millions of
public employees in jurisdictions that do not permit agency fees. No union is ever compelled to
seek that designation. On the contrary, designation as exclusive representative is avidly sought.
Why is this so?

Even without agency fees, designation as the exclusive representative confers many benefits.
As noted, that status gives the union a privileged place in negotiations over wages, benefits,
and working conditions. Not only is the union given the exclusive right to speak for all the
employees in collective bargaining, but the employer is required by state law to listen to and to
bargain in good faith with only that union. Designation as exclusive representative thus “results
ina tremendous increase in the power” of the union.

In addition, a union designated as exclusive representative is often granted special privileges,
such as obtaining information about employees and having dues and fees deducted directly from
employee wages. The collective-bargaining agreement in this case guarantees a long list of
additional privileges.

These benefits greatly outweigh any extra burden imposed by the duty of providing fair
representation for nonmembers. What this duty entails, in simple terms, is an obligation not to
“act solely in the interests of [the union’s] own members.”. . .

Nor can such fees be justified on the ground that it would otherwise be unfair to require a
union to bear the duty of fair representation. That duty is a necessary concomitant of the
authority that a union seeks when it chooses to serve as the exclusive representative of allthe
employees in a unit. Asexplained, designating a union as the exclusive representative of
nonmembers substantially restricts the nonmembers’ rights. Protection of their interests is placed
in the hands of the union, and if the union were free to disregard or even work against those
interests, these employees would be wholly unprotected. That is why we said many years ago
that serious “constitutional questions [would] arise” if the union were not subject to the duty to

4 The collective-action problem cited by the dissent is not specific to the agency-fee context. And contrary to the
dissent’s suggestion, it is often not practical for an entity that lobbies or advocates on behalf of the members of a group
to tailor its message so that only its members benefit from its efforts. Consider how effective it would be for a group
that advocates on behalf of, say, seniors, to argue that a new measure should apply only to its dues-paying members.



represent all employees fairly.

In sum, we do not see any reason to treat the free-rider interest any differently in the agency-
fee context than in any other First Amendment context. We therefore hold that agency fees
cannot be upheld on free-rider grounds. . . .

* * *

We recognize that the loss of payments from nonmembers may cause unions to experience
unpleasant transition costs in the short term, and may require unions to make adjustments in
order to attract and retain members. But we must weigh these disadvantages against the
considerable windfall that unions have received under Abood for the past 41 years. It is hard to
estimate how many billions of dollars have been taken from nonmembers and transferred to
public-sector unions in violation of the First Amendment. Those unconstitutional exactions
cannot be allowed to continue indefinitely.

All these reasons—that Abood’s proponents have abandoned its reasoning, that the precedent
has proved unworkable, that it conflicts with other First Amendment decisions, and that
subsequent developments have eroded its underpinnings—provide the ““special
justification[s]’” for overruling Abood.?

VII

For these reasons, States and public-sector unions may no longer extract agency fees from
nonconsenting employees. Under Illinois law, if a public-sector collective- bargaining agreement
includes an agency-fee provision and the union certifies to the employer the amount of the fee,
that amount is automatically deducted from the non-member’s wages. No form of employee
consent is required.

This procedure violates the First Amendment and cannot continue. Neither an agency fee
nor any other payment to the union may be deducted from a nonmember’s wages, nor may any
other attempt be made to collect such a payment, unless the employee affirmatively consents to
pay. By agreeing to pay, nonmembers are waiving their First Amendment rights, and such a
waiver cannot be presumed. Rather, to be effective, the waiver must be freely given and shown
by “clear and compelling” evidence. Unless employees clearly and affirmatively consent before
any money is taken from them, this standard cannot be met.

* * *

Abood was wrongly decided and is now overruled. The judgment of the United States Court
of Appeals for the Seventh Circuit is reversed, and the case is remanded for further proceedings
consistent with this opinion.

28 Unfortunately, the dissent sees the need to resort to accusations that we are acting like “black-robed rulers” who
have shut down an “energetic policy debate.” We certainly agree that judges should not “overrid[e] citizens’ choices”
or “pick the winning side”—unless the Constitution commands that they do so. But when a federal or state law
violates the Constitution, the American doctrine of judicial review requires us to enforce the Constitution. Here, States
with agency-fee laws have abridged fundamental free speech rights. In holding that these laws violate the Constitution,
we are simply enforcing the First Amendment as properly understood, “[t]he very purpose of [which] was to withdraw
certain subjects from the vicissitudes of political controversy, to place them beyond the reach of majorities and
officials and to establish them as legal principles to be applied by the courts.” West Virginia Bd. of Ed. v. Barnette
(1943).

[



It is so ordered.

JUSTICE KAGAN, with whom JUSTICE GINSBURG, JUSTICE BREYER, and
JUSTICE SOTOMAYOR join, dissenting.

For over 40 years, Abood v. Detroit Bd. of Ed (1977) struck a stable balance between public
employees’ First Amendment rights and government entities’ interests in running their
workforces as they thought proper. Under that decision, a government entity could require
public employees to pay a fair share of the cost that a union incurs when negotiating on their
behalf over terms of employment. But no part of that fair-share payment could go to any of the
union’s political or ideological activities.

That holding fit comfortably with this Court’s general framework for evaluating claims that
a condition of public employment violates the First Amendment. The Court’s decisions have
long made plain that government entities have substantial latitude to regulate their employees’
speech—especially about terms of employment—in the interest of operating their workplaces
effectively. Abood allowed governments to do just that. While protecting public employees’
expression about non-workplace matters, the decision enabled a government to advance
important managerial interests—by ensuring the presence of an exclusive employee
representative to bargain with. Far from an “anomaly,” the Abood regime was a paradigmatic
example of howthe government can regulate speech in its capacity as an employer.

Not any longer. Today, the Court succeeds in its 6-year campaign to reverse Abood. See
Friedrichs v. California Teachers Assn. (2016); Harris v. Quinn (2014); Knox v. Service
Employees (2012). Its decision will have large-scale consequences. Public employee unions
will lose a secure source of financial support. State and local governments that thought fair-
share provisions furthered their interests will need to find new ways of managing their work-
forces. Across the country, the relationships of public employees and employers will alter in both
predictable and wholly unexpected ways.

Rarely if ever has the Court overruled a decision—Iet alone one of this import—with so little
regard for the usual principles of stare decisis. There are no special justifications for reversing
Abood. It has proved workable. No recent developments have eroded its underpinnings. And it is
deeply entrenched, in both the law and the real world. More than 20 States have statutory
schemes built on the decision. Those laws underpin thousands of ongoing contracts involving
millions of employees. Reliance interests do not come any stronger than those surrounding
Abood. And likewise, judicial disruption does not get any greater than what the Court does
today. | respectfully dissent. . ..

Unlike the majority, I see nothing “questionable” about Abood’s analysis. The decision’s
account of why some government entities have a strong interest in agency fees (now often called
fair-share fees) is fundamentally sound. And the balance Abood struck between public
employers’ interests and public employees’ expression is right at home in First Amendment
doctrine.

A

Abood’s reasoning about governmental interests has three connected parts. First, exclusive
representation arrangements benefit some government entities because they can facilitate stable
labor relations. In particular, such arrangements eliminate the potential for inter-union conflict



and streamline the process of negotiating terms of employment. Second, the government may be
unable to avail itself of those benefits unless the single union has a secure source of funding.

The various tasks involved in representing employees cost money; if the union doesn’t have
enough, it can’t be an effective employee representative and bargaining partner. And third,
agency fees are often needed to ensure such stable funding. That is because without those fees,
employees have every incentive to free ride on the union dues paid by others.

The majority does not take issue with the first point. The majority claims that the second
point never appears in Abood, but is willing to assume it for the sake of argument. So the majority
stakes everything on the third point—the conclusion that maintaining an effective system of
exclusive representation often entails agency fees.

But basic economic theory shows why a government would think that agency fees are
necessary for exclusive representation to work. What ties the two together, as Abood recognized,
is the likelihood of free-riding when fees are absent. Remember that once a union achieves
exclusive-representation status, the law compels it to fairly represent all workers in the
bargaining unit, whether or not they join or contribute to the union. Because of that legal duty, the
union cannot give special advantages to its own members. And that in turn creates a collective
action problem of nightmarish proportions. Everyone—mnot just those who oppose the union, but
also those who back it—has an economic incentive to withhold dues; only altruism or loyalty—
as against financial self-interest—can explain why an employee would pay the union for its
services. And so emerged Abood’s rule allowing fair-share agreements: That rule ensured that a
union would receive sufficient funds, despite its legally imposed disability, to effectively carry out
its duties as exclusive representative of the government’s employees.

The majority’s initial response to this reasoning is simply to dismiss it. “[F]ree rider
arguments,” the majority pronounces, “are generally insufficient to overcome First Amendment
objections.” “To hold otherwise,” it continues, “would have startling consequences” because
“[m]any private groups speak out” in ways that will “benefit[ ] nonmembers.” But that
disregards the defining characteristic of this free-rider argument—that unions, unlike those many
other private groups, must serve members and non-members alike. Groups advocating for
“senior citizens or veterans” (to use the majority’s examples) have no legal duty to provide
benefits to all those individuals: They can spur people to pay dues by conferring all kinds of
special advantages on their dues-paying members. Unions are—by law—in a different position,
as this Court has long recognized. Justice Scalia, responding to the same argument as the
majority’s, may have put the point best. Ina way that is true of no other private group, the “law
requires the union to carry” non-members—“indeed, requires the union to go out of its way to
benefit [them], even at the expense of its other interests.” Lehnert v. Ferris Faculty Assn.
(1991). That special feature was what justified Abood: “Where the state imposes upon the union
a duty to deliver services, it may permit the union to demand reimbursement for them.”

... [A]s reflected in the number of fair-share statutes and contracts across the Nation, many
government entities think that effective exclusive representation makes for good labor
relations—and recognize, just as Abood did, that representation of that kind often depends on
agency fees. Abood respected that state interest; today’s majority fails even to understand it. Little
wonder that the majority’s First Amendment analysis, which involves assessing the
government’s reasons for imposing agency fees, also comes up short.

B



1

In many cases over many decades, this Court has addressed how the First Amendment
applies when the government, acting not as sovereign but as employer, limits its workers’
speech. Those decisions have granted substantial latitude to the government, in recognition of its
significant interests in managing its workforce so as to best serve the public. Abood fit neatly
with that caselaw, in both reasoning and result. Indeed, its reversal today creates a significant
anomaly—an exception, applying to union fees alone, from the usual rules governing public
employees’ speech.

“Time and again our cases have recognized that the Government has a much freer hand” in
dealing with its employees than with “citizens at large.” The government, we have stated, needs
to run “as effectively and efficiently as possible.” That means it must be able, much as a private
employer is, to manage its workforce as it thinks fit. A public employee thus must submit to
“certain limitations on his or her freedom.” Government workers, of course, do not wholly “lose
their constitutional rights when they accept their positions.” But under our precedent, their rights
often yield when weighed “against the realities of the employment context.” If it were
otherwise—if every employment decision were to “bec[o]me a constitutional matter”—*“the
Government could not function.”

Those principles apply with full force when public employees’ expressive rights are at issue.
As we have explained: “Government employers, like private employers, need a significant degree
of control over their employees’ words” in order to “efficient[ly] provi[de] public services.”
Again, significant control does not mean absolute authority. In particular, the Court has guarded
against government efforts to “leverage the employment relationship” to shut down its
employees’ speech as private citizens. But when the government imposes speech restrictions
relating to workplace operations, of the kind a private employer also would, the Court reliably
upholds them.

... [A]bood drew the constitutional line by analyzing the connection between the
government’s managerial interests and different kinds of expression. The Court first discussed
the use of agency fees to subsidize the speech involved in “collective bargaining, contract
administration, and grievance adjustment.” It understood that expression (really, who would
not?) as intimately tied to the workplace and employment relationship. The speech was about
“working conditions, pay, discipline, promotions, leave, vacations, and terminations”; the speech
occurred (almost always) in the workplace; and the speech was directed (at least mainly) to the
employer. As noted earlier, Abood described the managerial interests of employers in
channeling all that speech through a single union. And so Abood allowed the government to
mandate fees for collective bargaining. . . . But still, Abood realized that compulsion could go
too far. The Court barred the use of fees for union speech supporting political candidates or
“ideological causes.” That speech, it understood, was “unrelated to [the union’s] duties as
exclusive bargaining representative,” but instead was directed at the broader public sphere. And
for that reason, the Court saw no legitimate managerial interests in compelling its subsidization.
The employees’ First Amendment claims would thus prevail. . . .

Abood thus dovetailed with the Court’s usual attitude in First Amendment cases toward the
regulation of public employees’ speech. That attitude is one of respect—even solicitude—for
the government’s prerogatives as an employer. So long as the government is acting as an
employer—rather than exploiting the employment relationship for other ends—it has a wide



berth, comparable to that of a private employer. And when the regulated expression concerns
the terms and conditions of employment—the very stuff of the employment relationship—the
government really cannot lose. There, managerial interests are obvious and strong. And so
government employees are . . . just employees, even though they work for the government.
Except that today the government does lose, in a first for the law. Now, the government can
constitutionally adopt all policies regulating core workplace speech in pursuit of managerial
goals—save this single one. . . .

v

There is no sugarcoating today’s opinion. The majority overthrows a decision entrenched in
this Nation’s law— and in its economic life—for over 40 years. As a result, it prevents the
American people, acting through their state and local officials, from making important choices
about workplace governance. And it does so by weaponizing the First Amendment, in a way that
unleashes judges, now and in the future, to intervene in economic and regulatory policy.

... Abood’s legal underpinnings have not eroded over time: Abood is now, as it was when
issued, consistent with this Court’s First Amendment law. Abood provided a workable standard
for courts to apply. And Abood has generated enormous reliance interests. The majority has
overruled Abood for no exceptional or special reason, but because it never liked the decision. It
has overruled Abood because it wanted to.

Because, that is, it wanted to pick the winning side in what should be—and until now, has
been—an energetic policy debate. Some state and local governments (and the constituents they
serve) think that stable unions promote healthy labor relations and thereby improve the provision
of services to the public. Other state and local governments (and their constituents) think, to the
contrary, that strong unions impose excessive costs and impair those services. Americans have
debated the pros and cons for many decades—in large part, by deciding whether to use fair-share
arrangements. Yesterday, 22 States were on one side, 28 on the other (ignoring a couple of
inbetweeners). Today, that healthy—that democratic—debate ends. The majority has adjudged
who should prevail. Indeed, the majority is bursting with pride over what it has accomplished:
Now those 22 States, it crows, “can follow the model of the federal government and 28 other
States.”

And maybe most alarming, the majority has chosen the winners by turning the First
Amendment into a sword, and using it against workaday economic and regulatory policy. Today
is not the first time the Court has wielded the First Amendment in such an aggressive way. See,
e.g., National Institute of Family and Life Advocates v.Becerra (2018) (invalidating a law
requiring medical and counseling facilities to provide relevant information to users). And it
threatens not to be the last. Speech is everywhere—a part of every human activity (employment,
health care, securities trading, you name it). For that reason, almost all economic and regulatory
policy affects or touches speech. So the majority’s road runs long. And at every stop are black-
robed rulers overriding citizens’ choices. The First Amendment was meant for better things. It
was meant not to undermine but to protect democratic governance—including over the role of
public-sector unions.

9



